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STATEMENT OF THE CASE.

The indictment contains five counts all of which
are similar, and a statement of the first count will

explain the others. Carlos L. Byron and Frank
E. Alley are charged jointly.

The indictment charges Byron and Alley with
having devised a scheme or artifice to defraud
Nellie Baker and sixteen others, and also other



persons to the grand jurors unknown out of certain

sums of money by fraudulently representing, pre-

tending and promising them that they could and

would procure for them, title and patents to certain

public lands, if they would make application for

them and pay to the accused certain location fees

and expenses ; that the accused had been successful

in procuring for many applicants titles to such

lands; that as to certain lands called the Hyde &

Benson and F. A. Kribs selections the base lands

offered by them had been acquired through fraud,

and that because of such fraud adverse proceedings

were then pending before the Land Department to

cancel the selections; that such proceedings would

result in the cancellation of such selections; that

certain patented lands had been restored to the

public domain by the decisions of the Supreme

Court of the United States in certain suits by the

government against the Linn & Lane Lumber Co.

and their assigns and that both the selected and

patented lands were open to entry and sale under

the Timber and Stone Act; That if the alleged

victims should make application to purchase said

lands in tracts of 160 acres and should follow the

procedure devised by the accused, and pay the

government the filing fees and $2.50 per acre, they

would certainly obtain title to the lands within two

years, by reason of such filings and the services

accused would render, and that said applicants

would by such procedure obtain a preferential

vested right over all other persons to purchase said

lands at said price.

That the filing was a necessary part of the



procedure
; that the purchase price required by the

government was $2.50 per acre, and no more
; that

it was not necessary to make personal examination
of the land before filing application therefor under
the Timber and Stone Act, but that examination
could be made by an agent.

It is further charged by the indictment that the
said lands could not be procured as promised ; that
said accused would give prospective applicants
nothing of value for their said money, as they well
knew, and the alleged victims would be cheated and
defrauded out of the same.

It is further averred that in order to induce the
applicants to pay money to the accused they would
further agree verbally and in writing to furnish
other services which might be necessary to procure
title, and that if through no fault of the applicants
such title should not be so procured, they would
refund the money.

It is further charged that the accused would
fraudulently represent that they could and would
cause a reversal of certain rules and regulations of
the Land Department, and in that manner secure
for the applicants title to the lands and for the
purpose of allaying any suspicion, they would pre-
tend to agree that a part of the fees due the accused
should be paid after title had been procured.

The indictment then negatives the alleged repre-
sentations by stating that as the accused well knew,
none of the lands described in the written applica-
tions of the several applicants were either open to

selection, entry or sale under any of the Land Laws



at the time of making the applications; that such

applications would be rejected by the officers of the

Land Office; that the lands would be appraised and

that the lands only could be procured at their ap-

praised value, which in every instance would be

much greater than $2.50 per acre; that a personal

examination by the applicants of the lands within

30 days before filing was necessary; that various

tracts* on which the applicants had been induced to

file upon then had similar applications to purchase

previously filed by others; that accused never had

succeeded in procuring a patent for any person by

means of the procedure outlined by them ; that such

procedure was sham and worthless; and that they

never intended to return the money in case appli-

cants did not get their land.

It is further charged that the accused used the

mails for carrying into effect their scheme or

artifice to defraud, by placing and causing to be

placed in the United States Post Office to be trans-

mitted by the Post Office establishment certain

applications, notices, appeals, etc., shows in the in-

dictment, relative to lands under the Timber and

Stone Act.

The indictment is drawn under Sec. 215 of the

Panel Code which provides,

"Whoever, having devised or intending to de-

vise any scheme or artifice to defraud, or for

obtaining money or property by means of false

or fraudulent pretenses, representations or

promises * * * shall for the purpose of

executing such scheme or artifice or attempting

so to do, place, or cause to be placed, any letter,



postal card, package, writing * * * ij^ any
post-office * * * shall be fined * * *"

Plaintiff in error demurred to the Indictment

and each and every one of the counts on the grounds

(a) that it failed to state facts sufficient to charge

the defendant with any crime, (b) duplicity, (c)

repugnancy, (d) ambiguity, (e) it fails to fully

inform tlie accused of the charges against him, and
(f) its failure to make the charges clear to the

common understanding. This demurrer was over-

ruled by the court to which ruling the plaintiff in

error duly excepted. (Trans, pp. 49, 295.)

The plaintiff in error claims that the indictment

is defective for the reason that the statement

shown on page 10 of the transcript to the effect

that the accused represented that b}^ reason of the

pretended alleged services to be furnished by said

defendants, the applications to purchase under the

Timber and Stone Act would be accepted and al-

lowed by the officials of the United States Land
Office, and that the United States of America would
within the period of two years and upon payment
of $2.50 per acre issue a patent; while the Indict-

ment further avers (Tr. p. 13) that the accused

''could and would hj reason of their great alleged

skill and knowledge of public Land Laws, cause a

reversal and change in certain rules, regulations

and decisions of the United States General Land
Office and of the Department of the Interior and in

that manner secure * * * title to said lands,"

and that these two allegations are absolutely incon-

sistent and re^JUgnant and cannot stand together.

The plaintiff in error being thereafter arraigned



entered his plea of "not guilty" to each of the

counts of the Indictment (Tr. pp. 41 and 51.)

At the close of the government's case and after

the government had rested, the plaintiff in error

challenged the sufficiency of the evidence and

moved the court for a directed verdict of "not

guilty" on the following grounds: (1) The grounds

specified in the demurrer. (2) Those specified in

the motion for a bill of particulars. (3) That the

evidence did not prove the defendant guilty of the

charges contained in the Indictment or in any of

the counts thereof and was not sufficient to estab-

lish the defendant's guilt beyond a reasonable doubt

and was not sufficient to support a verdict of

guilty, which motion was denied by the court.

Plaintiff in error excepted. (Tr. p. 211.)

At the close of the entire case plaintiff in error

renewed his motion for a directed verdict of "not

guilty" on the same grounds specified in his prev-

ious motion made at the close of the government's

case. The court denied this motion and the plain-

tiff in error excepted. (Tr. p. 238.)

After the close of the entire case and counsel for

the respective parties had argued the case to the

jury, and the court had instructed the jury and

plaintiff in error had taken his exceptions, the jury

returned a verdict of guilty as charged in the In-

dictment. (Tr. p. 42.)

On April 27th, 1918, plaintiff in error filed a

motion for new trial upon the following grounds:

(1) Error in overruling the demurrer to the indict-

ment and each count thereof. (2) Error in refus-

ing to grant the motion for a bill of particulars.



(3) Error in refusing to direct a verdict of "not

guilty^' at the close of the government's evidence.

(4) Error in refusing to direct a verdict of "not

guilty" at the close of all the evidence. (5) The
verdict is contrary to law. (6) The verdict is not

supported by the evidence. (7) The court admitted

incompetent evidence offered by the government.

(8) The court rejected comjDetent evidence offered

by the plaintiff in error. (9) The court erred in

instructing the jury to defendant's prejudice.

(10) The court refused to give correct instructions

requested by the accused to his prejudice. (11) In-

sufficiency of the evidence to justify the verdict.

(12) The verdict is against law. (13) Abuse of dis-

cretion of the court. (14) Error in law occuring at

the trial and excepted to at the time by the accused,

(15) Refusal of the court to grant the plea in abate-

ment interposed b}^ plaintiff in error. (16) Re-

fusal of the court to require the government to elect

as between two indictments then pending.

The court denied the motion for new trial to

v/hich plaintiff in error dulv excepted (Tr. pp. 43,

287.)

Thereafter and on April 27tli, 1918", the plain-

tiff in error moved the court to arrest judgment on

the following grounds: (1) That the facts stated

in the indictment do not constitute any crime or

misdemeanor. (2) Indictment is duplicitous, am-
biguous, indefinite, uncertain and insufficient to

enable the accused to make his defense or to proper-

ly inform him of the charges against him or to

enable one of common understanding to know and
imderstand the nature of the charges. (3) The in-

dictment is not sufficient in form or substance to



enable the accused to plead the judgment in bar of

another prosecution for the same offense which said

motion was denied by the court, to which plaintiff

in error duly excepted. (Tr. p. 289.)

The decision and opinion of the court on the mo-

tion to arrest judgment and motion for new trial

appear in the record. (Tr. pp. 290-295.)

Thereafter the court sentenced the plaintiff in

error to pay a fine of $1,000.00 and that he be im-

prisoned in the United States penitentiary at Mc-

Neil's Island, Washington, for the term of 15 months.

(Tr. p. 47.)

SPECIFICATIONS OF ERROR.

The court erred in overruling the defendant's

demurrer interposed to the indictment as a whole

and to each of the counties. (Assignment of Error

No. l;Tr. p. 296.)

2. The court erred in admitting evidence of

the government's witness, William M. Seeger, to the

effect that Byron told him the amount of timber on

the land he applied for, being a part of the selected

land designated in the Indictment, before he filed

his application therefor. (Assignment of Error

No. 2 ; Tr. p. 52.)

3. The court erred in admitting the testimony

of said Seeger explaining why he stated in his ap-

plication that there was a million feet of timber on

the land he applied for under the Timber and

Stone Act when he understood from what the ac-

cused had told him about the land that there was

fourteen million feet of timber thereon. (Assign-

ment of Error No. 3; Tr. p. 53.)

i
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4. The court erred in permitting said Seeger to

testify that he had not seen the land he applied for

before filing his Timber and Stone application, and
that defendant Alley told him in Byron's presence

that the rule required previous examination need
not be complied with and that it was not necessary

to see the land before tendering his filing. (As-

signment of Error No. 4; Tr. pp. 53 and 54.)

5. The court erred in admitting Exhibit 1 being

the Timber and Stone application filed in March,
1914, and the local Land Office record in connection

therewith and appeal of said Seeger. (Assignment
of Error No. 5; Tr. p. 59.)

6. The court erred in admitting Exhibit 3 being

the Timber and Stone application of Louis Larson
filed March, 1914. (Assignment of Error No. 6;

Tr. p. 87.)

7. The court erred in admitting the Timber and
Stone application of Phillip Hingston (Exhibit 4)-

filed in April, 1914, and Land Office records in

connection therewith. (Assignment of Error No.
7i/l>; Tr. p. 94.)

8. The court erred in admitting said Kingston's
homestead application (Exhibit 5) filed in April,

1914, and Land Office records in comiection there-

with. (Assignment of Error No. 8; Tr. pp. 94 and
297.)

9. The court erred in admitting testimony of

Francis A. Coles that he made an application in

June, 1914, under the Timber and Stone Act thi'ough

defendant Byron. (Assignment of Error No. 9*

Tr. p. 95 and 297.)
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10 Tlie court erred in admitting the said ap-

plication and appeal of said Coles (Exhibit 6)

(Assignment of Eror No. 10; Tr. pp. 95 and 108.)

11 The court erred in admitting the contract

between Gustav A. Ernst and defendant Byron

(Exhibit 10). (Assignment of Error No. 13; Tr.

pp. 121 and 298.)

12. The court erred in admitting the applica-

tion of said Ernst under the Timber and Stone Act

filed in May, 1914 (Exhibit 11.) (Assignment of

Error No. 14; Tr. pp 124 and 298.)

13. The court erred in admitting the Timber

and Stone application of Luella Ernst filed May,

1914. (Exhibit 13; Assignment of Error 15; Tr. pp.

125 and 298.)

14. The court erred in admitting government

Exhibit 14, being the application of Emma L.

Brockwell, filed in June, 1914, under the Timber

and Stone Act. (Assignment of Error No. 16; Tr.

pp. 127 and 298.)

15. The court erred in permitting Harry K.

Coe to testify as to the value of the land he applied

for, what Byron or Alley represented to him con-

cerning the value thereof or concerning the value of

the timber thereon, or the necessity of appraise-

ment. (Assignment of Error No. 17; Tr. p. 129.)

16. The court erred in admitting the Timber

and Stone application of Emma L. Brockwell, filed

in June, 1914. (Assignment of Error No. 30; Tr.

p. 135.)

17. The court erred in admitting the Timber
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and Stone application of Harry A. Coe filed Jan-
uary, 1914. (Assignment of Error 21; Tr. p. 136.)

18. The court erred in admitting over defend-
ant's objection the homestead application of said

Coe filed in January, 1914. (Assignment of Error
No. 22; Tr. p. 136.)

19. The court erred in admitting over defend-
ant's objection the application of Mattie Gr. Steel
filed in August, 1913. (Assignment of Error No.
24; Tr. p. 142.)

20. The court erred in admitting testimony of
Rasmus Qualheim concerning his application for
Oregon Lieu School Land Selection filed April 9th,

1914. (Assignment of Error No. 27; Tr. p. 147.)

21. The court erred in admitting the homestead
application of Phillip Kingston, filed April, 1914.

(Exhibit 5; Assignment of Error No. 8; Tr. pp
94 and 397.)

22. The court erred in denying the motion of
the plaintiff in error for a directed verdict of not
guilty made at the close of the government's case.

(Assignment of Error No. 35; Tr. p. 238.)

23. The court erred in refusing to give Instruc-
tion No. 10 as requested by plaintiff in error which
was as follows

:

YOU ARE FURTHER INSTRUCTED
that the defendant did not commit any crime by
advising those making applications under the
Timber and Stone Act of June 3rd, 1878, that it

was not necessary to visit the land personally
before making affidavit as to its character
when filing application under said act, if you
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find from the evidence beyond a reasonable

doubt that the defendant, Byron, did so state

to, or advise such applicants; as under the

provisions of the Statute of the United States

providing for the sale and disposition of such

lands, information as to the character of the

land may be acquired in some other manner

than by personal visitation and such require-

ment of personal examination is not within the

terms and requirements of the Timber and

Stone Act, and not within the power of the

Land Department to require and provide by

rule.

(Assignment of Error No. 38; Tr. pp. 242, 302.)

24. The court erred in refusing to give Instruc-

tion No. 11 as requested by the defendant, which w

as follows:

YOU AEE FURTHER INSTRUCTED
that it is not required mider the Timber and

Stone Act of June 3rd, 1878, that persons

making application for lands thereunder shall

make affidavit under oath stating either the

value of the land or the value of the timber

thereon, or make any appraisement of the land

or timber whatever, and that if you find from

the evidence beyond a reasonable doubt that

the defendant, Byron, said to, or advised those

applying through him under said Timber and

Stone Act that the laws of the United States

did not require such appraisement, he did not

conmiit any crime under any law of the United

States and any such statement concerning the

necessity or lack of necessity of appraisement

of the land or timber is immaterial in this case,

and you cannot consider same for any purpose

whatever.

(Assignment of Error No. 39; Tr. p. 303.)
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25. The court erred in refusing to give Instruc-

tion No. 12 as requested by the defendant, which is

as follows:

You are instructed that the presidential
proclamation withdrawing lands embraced
within the Santiam and Cascade National
Forest Reserves referred to in the Indictment
and the evidence in this case did not include
lands withdrawn for the purjDose of future
legislation with the view that such lands so

withdrawn should thereafter be embraced or in-

cluded within such forest reserve by a subse-
quent act of congress, as under the law author-
izing the president to withdraw public lands,
no authority is given to the president of the
United States to withdraw lands for the pur-
pose mentioned in the executive order, or for
any purpose other than that mentioned in the
act authorizing the president to make such
withdrawals. Said act does not confer upon
the President of the United States any authority
to withdraw lands in contemplation of subse-

quent legislation looking to the inclusion within
such forest reserves of such public lands located

without the exterior boundaries of such re-

serve.

(Assignment of Error No. 40; Tr. p. 304.)

26. The court erred in refusing to instruct the

jury as requested by the plaintiff in error as f(f'

lows:

YOU ARE FURTHER INSTRUCTED
that under the law establishing the Santiam
and Cascade National Forest Reserves it was
not intended to embrace lands which had been
previously patented within the provisions of

such act, and that the lands within the exterior
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boundaries of such reserves which had been

previously patented, whether such patents were

valid or were finally cancelled because of fraud

in acquiring same, were excepted from the

provisions of said act establishing such re-

serves, and that any lands embraced within

any patents previously issued which were there-

after cancelled on account of fraud did not

upon such cancellation become a part of such

reserve, or reserves, but returned to and became

a part of the public domain subject to entry

and disposition under the land laws of the

United States.

(Assignment of Error No. 41; Tr. p. 305.)

27. The court erred in refusing to give Instruc-

tion No. 18 as requested by plaintiff in error, which

was as follows

:

YOU ARE FURTHER INSTRUCTED
that the character of one accused of a crime is

presumed to be good where no evidence to the

contrary is produced by either side.

(Assignment of Eror No. 42; Tr. p. 306.)

28. The court erred in instructing the jury as

follows

:

Now, it is in evidence that Hyde & Co. and

one F. A. Kribs had made selection of numer-

ous tracts of land in this way, but that the Land
Department had not yet approved their right

or title to the selected lands, which in many
instances was being contested on the ground

that the base had been fraudulently acquired.

If it transpires that the base has been fraudu-

lently acquired, then their claim to the selected

lands will fail, and they will again be subject

to entry.
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I may say to you in this connection that a
selection made by this m.ethod has the effect to

segregate the land from the public domain ; that

is to say, it withdraws the land from settle-

ment and entry, and it is not again subject to

settlement or entry, or to be filed upon by ap-
plicants, until it is determined that the selector

is not entitled to his selection and the local

Land Office has been notified b.y the Commis-
sioner of the General Land Office that the

land is again open to entry. An application

filed for entry must not be confused with what
is styled a contest.

(Assignment of Error No. 43; Tr. p. 306.)

29. The coui't erred in instructing the jury as

follows

:

A contest may be filed by any one who be-

lieves the selector is not legally entitled to the
selection, if the contestant is successful, then he
has the first right to file on the land, but a
mere application to enter is not a contest, al-

though it is sometimes treated as a contest.

The practice in this respect has been clearly

defined to you by Mr. Millrick, and you will

remember what he said about it.

(Assignment of Error No. 44; Tr. p. 306.)

30. The court erred in instructing the jury as

follows

:

The other class of lands, or such as are
styled in the indictment patented lands, are
lands that were settled upon or for which
patents were acquired before the Forest Re-
serves were set apart by the President, but
which lands are contained in the reserves as

subsequently set apart. Now, the patents to

these lands were acquired from the General
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Government by fraud, and the patents have

been subsequently set aside and annulled by

suits instituted in the courts against the holders

of the title under the alleged fraudulent

patents. By the annulment of the patents,

the lands went back to the Government, but by

reason of their being comprised in the Forest

Reserves, they did not again become pubhc

lands open to* application and entry. So that

at no time after the patents were annulled were

these lands subject to application and entry by

virtue of the provisions of the Pubhc Land

Laws, because all lands comprised within the

Forest Reserves are especially excepted from

such filing and entrv, and these lands take the

status in that respect of all other lands in these

reserves. This is so whether lands were with-

drawn from entry bv an executive order estab-

lishing a Forest Reserve or by a temporary

order withdrawing the lands from entry and

sale pending other action of the executive de-

partment or of Congress.

(Assignment of Error No. 45; Tr. p. 307.)

31. The court erred in instructing the jury as

follows

:

The method and procedure that the evidence

tends to show were adopted were to file an ap-

plication for purchase in the local Land Office

:

it being represented that the applicants would

therebv obtain a preference right to the lands

applied for; and it becomes a legal question

whether such a filing would procure for the ap-

plicant a preference or vested right in such

land. I instruct you that it does not, for the

reason, as I have previously stated to you, that

as to the selected lands, the selection and the

filing thereof in the local Land Office segre-
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gates tlie land from the public domain, and,

under the rules of the Land Department, no
other applications for purchase may be filed or

entry made while the subject of the selection

is pending in the Land Office, or until it is

determined that the selection is invalid and the

local Land Office is notified of the decision;

and that, as to the patented lands, they are not

a part of the public domain, because comprised

in a Forest Reserve, and therefore, not open to

application and purchase at all, or until the

land shall be again restored to the public

domain.

(Assignment of Error No. 46; Tr. p. 308.)

32. The court erred in instructing the jury as

follows

:

The defendant has stated from the witness
stand that they, he and Alley, expected to get
early notice from the Department respecting
the determination as to whether the selections

were valid or not, and if not, the applicants
would make a new first filing which would en-

title them to the right of entry. This position

seems to concede that the filings made were
only designed as a means whereby to obtain
early notice from the Land Office touching the

final decision and rejection of the selections.

This theory of obtaining early notice could
have no application to the patented lands be-

cause they had reverted to the Government, and
were in no way in course of purchase by any
one.

(Asignment of Error No. 47; Tr. p. 310.)

33. The court erred in instructing the jury as

follows

:
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Another idea advanced by the defendant,

and especially by Mr. Comjms, a witness in his

behalf, is to the effect that the filings of the

applicants could and would in the end be made
the basis of suit on the part of the applicant

against the selector, if his selection should be

approved by the Land Department and a patent

should subsequently be issued to him; the pur-

pose of the suit being to declare the patentee

the holder of the legal title, but in trust for the

applicant. The idea is delusive and misleading

in this: In the first place, under the rules

and practice of the Land Department, the ap-

IDlicant here would get no preferential or prior

right by his application, and without that it

could form no basis upon which to predicate

such a suit; and, in the second place, the Land
Department ha^^ing passed upon the facts

touching the alleged fraudulent selection, the

decision of the Land Department would become
final and after the i)atent shall have issued

could not again be inquired into either in the

Land Department or in the courts.

(Assigimient of Error No. 48; Tr. p. 310.)

34. The court erred in instructing the jury as

follows

:

There is another feature of the idea thus ad-
vanced of finalh^ bringing suit to enforce a sup-

the applicant in an expensive and perhaps pro-
posed trust, and that is that it would involve
longed litigation in the courts, with the final

results at least problematical and doubtful.

(Assignment of Error No. 49; Tr. p. 310.)

35. The court erred in instructing the jury as

follows

:
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Still another featiu'e which may be alluded
to is as to the appraisement of the land to de-
teiToine its value, and when the appraisement
is made it deteiToines the price to be paid there-

for. It is insisted that, in making and adopt-
ing this rule, the Land Depaitment exceeded its

authority. It is sufficient to say that the Land
Department is enforcing the rule, and has been
since its adoption, and it is the rule by which all

applicants for the purchase of land are to be
governed. S<» that a representation, if made,
that the aj^plicant could not be requii'ed to pay
t<» exceed >l2.50 an acre for the land is not tiTie

and not the law.

(Assigimient of Error X<>. 50: Tr. p. 311. ")

36. The court erred in instructing the jury as

follows

:

If you find that he had a pait in devising
the alleged scheme to defraud, you may take
this circiunstance into account for detennining
his intent in the premises. If he has shi'ewdly
tfiken advantage of the situation in order to de-
lude persons into making application to pur-
chase these lands with a puipi 'se of getting their
money regardless of whether they obtained their
titles or n<^>t, then his intention to defraud
would be plain, but if he himself was honestly
and in good faith deluded, unless he has acted
recklessly, regardless of what injuiy he might
have done to othei^s. then would be lacking the
intent to defraud.

(Assignment of Error Xo. 51: Tr. p. 311.)

37. The court erred in refusing to instruct the

jury in substance or effect as requested by the de-

fendant in the foUowina: language:
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I wish to ask the court for an instruction to

the efect that, by advising these applicants, if

it is found these applicants were advised by the

defendant, to the effect that they need not visit

the land before filing, the defendant would
commit no crime—neither the crime of subor-

nation of perjury nor any other crime.

(Assignment of Error No. 53 ; Tr. p. 313.)

38. The court erred in instructing the jury as

follows

:

Another feature of the alleged scheme and
artifice to defraud is that the defendants falsely

represented that it was not necessary for the

applicant personally to inspect the land to be
filed upon. It is a rule of the Land Depart-
ment that the applicant should so inspect the

land before filing. This rule has been main-
tained for years, and, while the Federal Court
of Appeals (one of them being the Ninth Cir-

cuit Court of Appeals, or this circuit), have in

two cases held that the Department has exceed-

ed its authority in adopting the rule, the Land
Department has consistently and uniformly re-

fused to follow the decisions, and has uniformly
continued to apply the rule in all instances.

The Supreme Court has, in an analogous case,

more recently approved the basis of the rule.

But it has been decided by that court that the

courts will not interfere with the administra-
tion of the Land Department while the pur-
chase is in process of maturing into title up to

and inclusive of the issuance of the patent. So
that, in any event, the enforcement of the rule

by the Department is a matter within its own
control, and is binding; upon applicants until

revoked or annulled. So that a representation

that it is not necessary for the applicant to in-
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spect the land before filing is not true, because

the Land Department does in fact require it.

(Assignment of Error No. 54; Tr. p. 313.)

39. The court erred in denying motion of de-

fendant, Byron, for a new trial. (Assignment of

Eror No. 55; Tr. p. 314.)

40. The court erred in overruling the defend-

ant's Motion in Arrest of Judgment. (Assignment

of Error No. 56; Tr. p. 316.)

41. The court erred in sentencing the plaintiff

in error. (Assignment of Error No. 51; Tr. p.

316.)

ARGUMENT.

(Specification of Error No. 1.)

The indictment is very lengthy and complicated.

It requires a great deal of time and reflection to

comprehend the charges stated therein. The plead-

er begins by charging the accused with having de-

vised and intending to devise a scheme and artifice

to defraud Nellie A. Baker and sixteen others, be-

sides various other persons, to the grand jurors un-

known, and the public generall5% and follows this by

a lengthy detailed statement of the things that the

accused promised and represented they could and

would do for those who would apply through them
for tracts of public lands under the Timber and

Stone Act; among which is the representation that

the accused by reason of their pretended alleged

services, the proposed applications to purchase un-

der the Timber and Stone Act would be accepted

and allowed by the officials of the U. S. Land Of-

fice, and that the government would within two
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years, upon the payment of $2.50 per acre, issue a

patent to the land applied for. This allegation is

based upon the alleged false statement of the ac-

cused to the effect that they could obtain the land

through the medium of the U. S. Land Department

and leaves no room for doubt as to their pretended

alleged ability to accomplish what they promised in

reference to the land. (Tr. p. 10.)

But further on in the indictment it is assumed

that the accused stated that they could not accom-

plish this under the rules and regulations of the

Land Department as they then existed, and in direct

conflict with the previous allegation that the ac-

cused represented that they could accomplish said

alleged results under the laws, rules and regula-

tions as then construed and enforced by the Land

Department, in direct conflict with the averments

of the indictment already referred to, and alleges

what to our mind is absolutely inconsistent and re-

pugnant to the preceding averments, namely, that

the accused "could and would by reason of their

great alleged skill and knowledge of public land

laws, cause a reversal and change in certain rules,

regulations and decisions of the United States Land

Office and of the Department of the Interior and

in that Manner secure
*****

title to said

land." If the allegation that they represented that

they could procure the land under the then existing

practice of the Land Department, why the necessity

of causing a reversal or change in the rules and de-

cisions of the Land Office? And if the accused

represented that it was necessary to procure such

reversal or change, they certainly did not state to

their alleged victims that they could procure the
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land under the then existing rules and decisions of

that department. The two averments are absolutely

irreconcilable and can not stand together and are

so inconsistent, conflicting and contradictory as to

render the indictment fatally defective.

( Specificatiims of Error Nos. 2, 3 and 15.)

William Seeger, the first witness called on be-

half of the government, was permitted, over the ob-

jection of the plaintiff in error to testify that he
filed an application under the Timber and Stone
Act in March, 1914, and that the plaintiff in error

stated to him that there was approximately ten or

twelve million feet of timber upon the claim. Ob-
jection was made to this testimony on the ground
that the amount of timber was immaterial and was
not involved in the case as there is no averment
in the indictment that there was any misrepresenta-
tion as to the quantity of timber on any of the

claims. We believe that this was prejudicial error

for the reason that the statement no doubt had a

tendency to prejudice the jury against the accused
and especially in view of the subsequent testimony
of Seeger explaining why he stated in his sworn
application that there was but one million feet of

timber when he really understood that there were
fourteen million feet. Seeger 's application (Ex-
hibit 1) was in the form of an affidavit and this

application contains instructions to the effect that

anyone swearing falsely to any statement therein

will be guilty of perjury. The witness's explan-

ation was that he had never filed upon or had any
dealings with a timber claim before, and the matter
of filling out the application was left to the accused.

It, therefore, follows that if the applicant in mak-



24

ing these false assertions, committed the crime of

perjury, the accused were guilty of subornation of

perjury, and pictured as they were before the jury,

as experienced in the land practice, while the ap-

plicant was ignorant as to such practice, the admis-

sion of this testimony immediately placed the entire

odium of the applicant's false swearing upon the

accused, and presented him at a great disadvantage

before the jury, by impairing his credibility and

thus destroying the effect of his testimony. This is

especially manifest in view of the fact that the

plaintiff in error was the only one who testified for

the defense on this point and to thus cripple him
before the jury could not fail but weaken his de-

fense. (Tr. pp. 52-54.)

The court also permitted other witnesses over

the objections of plaintiff in error to testify to the

same effect as Seeger. The plaintiff in error inter-

posed objections and took exceptions to the admis-

sion of this class of testimony throughout the trial.

(Tr. pp. 52, 53, 129, 130; Assignment of Errors,

Nos. 2, 3, 17, 39.)

(Specifications of Error Nos. 4, 23, 37, 38.)

The court permitted Seeger and others to testifj^

that they had not seen the land applied for before

filing timber and stone applications, and that the

accused told them that it was not necessary to make
a personal examination of the land before tender-

ing their filings under this Act. The plaintiff ob-

jected throughout ^he trial, both upon the offering

of the testimony of the various witnesses testifying

that they had not examined the land before filing,

and by requesting instructions to the effect that



25

previous examination was not required by the

statute. This question was vigorously contested

throughout the trial, the plaintiff in error strenu-

ously urging at all times that previous examination

before filing an application imder the Timber and
Stone Act was not necessary under the law. (Tr.

pp. 52, 53, 129, 130, 144, 302, 313; Assignments of

Errors Nos. 4, 26, 38, 53, 54.)

In connection we wish to call the court's atten-

tion to the fact that the numerous applications un-

der the Timber and Stone Act offered as evidence

in the case and attached to the record, contain the

statement that the applicants had personally exam-
ined the land and from personal examination knew
that the same was chiefly valuable for the timber

and unfit for agriculture. It is stated in the foot

notes that any person swearing falsely to any of

the statements contained in the application would

be guilty of the crime of perjury, so that the argu-

ment advanced in the discussion of the preceding

specifications as to the prejudicial effect of the

testimony of Seeger and others relative to what
the accused told him as to the amount of timber on

the land, applies here as well as in the argument
relative to the necessity of personal examination

of the land prior to filing under the act of June 3,

1878 (20 Stat. 89) commonly known as the Timber
and Stone Act.

The Act of June 3, 1878, (20 Stat. 89), reads

as follows:

Be it enacted * * * That surveyed pub-
lic lands of the United States within the States

of California, Oregon and Nevada, and in
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Washington Territory, not included within mil-

itary, Indian, or other reservations of the

United States, valuable chiefly for tnnber, but

unfit for cultivation, and which have not been

offered at public sale, according to law, may

be sold to citizens of the United States, or per-

sons who have declared their intention to be-

come such, in quantities not exceedmg one

hundred and sixty acres, to any one person or

association of persons, at the minimum price ot

two dolars and fifty cents per acre; and lands

valuable chiefly for stone may be sold^on^the

same terms as timber lands.

Sec. 2. That any person desiring to avail

himself of the provisions of this Act shall file

with the Register of the proper district a writ-

ten statement in duplicate, one of which is to

be transmitted to the General Land Ottice,

designating by legal subdivisions the particu-

lar tract of land he desires to purchase, setting

forth that the same is unfit for cultivation and

valuable chiefly for its timber or stone; that it

is uninhabited; contains no mining or other im-

provements, except for ditch or canal purposes,

where any such do exist, save such as were

made bv or belonged to the applicant, nor as

deponent verily believes any valuable deposit ot

gold silver, cinnabar, copper, or coal ;
that de-

ponent has made no other application under

this Act; that he does not apply to purchase

the same on speculation, but m good faith to

appropriate it to his own exclusive use and

benefit, and that he has not, directly or indi-

rectly, made any agreement or contract, m any

way 'or manner with any person whatsoever by

which the title which he might acquire from the

Government of the United States should mure,

in whole or in part, to the benefit of any per-
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son except himself ; which statement be verified
by the oath of the applicant before the Register
or the Receiver of the land office within the
district where the land is situated; and if any
person taking such oath shall swear falsely in
the premises, he shall be subject to all the pains
and penalties of perjury, and shall forfeit the
money which he may have paid for said land,
and all right and title to the same; and any
grant or conveyance which he may have made,
except in the Lands of bona fide purchasers,
shall be null and void.

Sec. 3. That upon the filing of said state-

ment, as provided in the second section of this
Act, the Register of the Land Office shall post
a notice of such application, embracing a de-
scription of the land by legal subdivisions, in
his office, for a period of sixty days * * *

and after the expiration of said sixty days, if

no adverse claim shall have been filed, the per-
son desiring to purchase shall furnish to the
Register of the Land Office satisfactory evi-

dence, first, that said notice of the application
prepared by the Register as aforesaid was duly
published in a newspaper as herein required;
secondly, that the land is of the kind and char-
acter contemplated in this Act, unoccupied and
without improvement, other than those ex-
cepted, either mining or agricultural, and that
it apparently contains no valuable deposits of
gold, silver, cinnibar, copper or coal; and upon
payment to the proper officer of the purchase
money of said land, together with the fees of
the Register and Receiver, as provided for in

case of mining claims in the twelfth section of
the Act approved May tenth, eighteen hundred
and seventy-two, the applicant may be per-
mitted to enter said tract, and on the trans-
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mission to the General Land Office of the pa-

pers and testimony in the case, a patent shall

issue thereon: Provided, That and person
having a valid claim to any portion of the land

may object, in writing, to the issuance of patent

to lands so held by him, stating the nature of

his claim thereto; and evidence shall be taken,

and the merits of said objection shall be deter-

mined, by the officers of the land office, sub-

ject to appeal, as in other land cases. Effect
shall be given to the foregoing provisions of

this Act by regulations to be prescribed by the

Commissioner of the General Land Office.

The Departmental regulations framed by the

Commissioner of the General Land Office approved

by the Secretary of the Interior November 30, 1908,

provide in part as folows:

Paragraph 10. Any qualified person may
obtain title under the Timber and Stone Act
by performing the following acts: (a) Per-
sonally examining the land desired. * * *

Paragraph 11. Examination of the land
must be made by applicant in person not more
than thirty days before the date of his appli-

cation, in order that he may knowingly swear
to its character and condition.

It will be noted that the Timber and Stone Act

merely provides that applicant shall have declared

by affidavit that the land is unfit for cultivation,

valuable chiefly for timber or stone, uninhabited,

etc.

It will be further observed that no authority is

conferred upon the Department to determine as to

the sufficiency of the affidavit mentioned in the

second section. The Act sets forth fully what is
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required in such affidavit. It is then required by
mandatory terms, that as soon as such statement is

filed "the Register of the Land Office shall post a

notice'* and ''shall furnish the applicant, etc."

This he is positively required to do, and under the

Act has no alternative, providing only that the

statement be filed and that the land is vacant, "sur-

veyed public lands of the United States and which

have not been offered at public sale according to

law." It is only after such acts are performed that

the discretionary authority of the Department

commences, to-wit: in passing upon the sufficiency

of publication and the posting and of the proof, also

upon any adverse claim which may be filed.

At the hearing had upon his application after

such publication and posting, the applicant is re-

quired to submit "satisfactory evidence," i.e., evi-

dence satisfactory to the Interior Department.

Here indeed discretion is reposed in the Depart-

ment, but not until this point in the proceedings is

reached. Here it is quite well within the authority

of the Department to require by regulation a form

of proof satisfactory to itself.

This statute is not like the homestead law or

other Acts relating to the settlement of public

lands. It requires neither settlement, or residence,

nor improvements, nor cultivation. It is a mere

law providing for the sale of a certain quality of

land, to-wit: that unfit for cultivation, and chiefly

valuable for timber and stone. Consequently there

is no good reason for an applicant being required

to personally inspect the land before he filed his

application. It is immaterial to the Government
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whether the applicant has seen the land himself,

providing only it is of the character contemplated

by law to be acquired under the Act. The gist of

the affidavit is the character of the land and not

the manner of its ascertainment.

The requirement in the regulation that the ap-

plicant should have first inspected the land prior

to the filing of his application, effectually deprives

many citizens of the right conferred by Congress

and results in confining the benefits of the timber

and stone law to the lusty and vigorous, who are

able to explore the woods, notwithstanding the fact

that Congress conferred the right broadly upon "all

citizens of the United States and upon any person

desiring to avail himself of the provisions of this

Act."

It may be argued that because the provisions as

to there being no valuable mineral deposits on the

land, is preceded in the regulation by the words

"as deponent verily believes," it was indicated that

the remaining portions of the affidavit must be

upon personal knowledge. Such, however, does not

follow, as those words merely have reference to the

fact that valuable mineral deposits would be be-

neath the surface of the ground, consequently their

existence or non-exitsence cannot be readily ascer-

tained, wherefore it necessarily becomes a mattei'

of belief for whomsoever inspects the land.

We urge that a provision in Section 3 indicates

with far more exactness the intent of Congress in

enacting this statute. That is the provision that

Ihe applicant shall after making due publication

"furnish to the Register of the Land Office satis-
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factory evidence * * * that the land is of the

character contemplated in the Act, unoccupied and
without improvements, other than those excepted

either mining or agricultural, and that it appar-

ently contains no valuable deposits of gold, silver,

cinnabar, copper or coal." It is evident from this

that Congress considered the application mentioned

"'n the first section to be a mere preliminary paper
or statement on which the machinery of the Land
Office is to be set in motion. The statement is, so

far as the character of the land is concerned, not

accepted as proof and does not perform the office

of proof; that must come later at the hearing when
"satisfactory evidence" is required. Under this

section of the law, the Interior Department has un-

til recently required the evidence of two witnesses

besides the applicant himself, given in response to

numerous detailed questions as to the character of

the land, the non-existence of improvements, etc.

Thus the words "satisfactory evidence" are used in

the third section in contradistinction to the words
"written statement" in the second section, and the

said preliminary statement should not therefore be

considered as evidence.

It is true that the law requires that the pre-

liminary statement shall be sworn to before the

Register and Receiver of the district wherein the

land is situated. To that extent the rights of citi-

zens throughout the entire United States are lim-

ited, but the Interior Department has not the right

to impose further limitation.

The ruling of the Department to the contrary is

manifestly destructive of statutory rights and
should not be sanctioned by the courts.
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By its decision in the case of

Morril vs. Jones, (106 U. S., 466)

the Supreme Court held that under a law providing

for the admission, duty fees of live animals espec-

ially imported for breeding purposes, a regulation

directing that the collectior must be satisfied the

animals are of superior stock, was unauthorized;

for ''the Secretary of the Treasury cannot, by his

regulations, alter or amend a revenue law. * * *

This is manifestly an attempt to put into the body

of the statute a limitation which Congress did not

think it necessary to prescribe. In our opinion, the

object of the Secretary could only be accomplished

by -an amendment of the law. That is not the office

of a Treasury regulation."

In
Adams vs. Church, (123 U. S., 509)

the Court held that a regulation adopted by the In-

terior Department requiring that an entry-man un-

der the timber cvilture law shall make oath that he

has not alienated any interest in the land, is un-

authorized and invalid, such prohibition being "not

found in the statute nor required by the policy of

the law upon the subject."

Again in

Williamson vs. United States, (207 U. S.,

425, 426)

The court rules that the regulation of the Interior

Department requiring that on submission of final

proof a timber and stone applicant must swear that

he had not alienated the land was likewise invalid
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and no conviction for perjury could be secured

thereon. Referring to the authority conferred by
Section 3 upon the Commissioner of the Greneral

Land Office to issue regulations, the court held that

"this power must in the nature of things be con-

strued as authorizing the Commissioner of the G-en-

eral Land Office to adopt rules and regulations for

the enforcement of the statute, and cannot be held

to authorize him, by such an exercise of power, to

virtually adoj^t rules and regulations destructive of

rights which Congress had conferred."

In the case of

United States vs. William George, (288 U.

S., 14)

the indictment charged that the defendant falsely

testified upon his final proof under the homestead

law. The court in its decision held that Sec. 2291,

R. S., stated the facts to be proved, the manner of

proof and its quantum and that certain sections of

the Revised Statutes conferring administrative

power only upon heads of Departments could not

operate to alter the conditions legislatively made
for the exact measure of the 'obligation of the home-

steader.

In

United States vs. United Verde Copper Co.,

(196 U. S., 207)

this court said:

ii'If rule 7, (the regulation involved) is

valid, the Secretary of the Interior has power
to abridge or enlarge the statute at will. If he

can define one term, he can another. If he can
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abridge he can enlarge. Such power is not

regulation, it is legislation."

In that case the power of the Secretary of the

Interior was directly associated with the right con-

ferred. Yet it was held that such power could not

qualify or limit the right. In other words, a dis-

tinction between legislative and administrative

functions was recognized and enforced. Where the

charge is of crime, it must have clear legislative

basis.

In the case of

Hoover vs. Sailing, (110 Fed. Rep., 43)

the question of whether an applicant under the Tim-

ber and Stone Act should first personally inspect

the tract applied for was directly involved, the In-

terior Department having cancelled the entry of

complainant upon a later entry of the assignor of

respondent. A bill in equity was filed to secure a

decree that the title of the land was held in trust

for the complainant. Upon demurrer, the Circuit

Court dismissed the bill, but upon appeal the Cir-

ci it Court of Appeals reversed the opinion below.

The case was not appealed to the Supreme Court,

but it is submitted that even in the absence of such

appeal, the Interior Department should have ac-

cepted and followed the construction placed upon

the law by the Circuit Court of Appeals. The mat-

ter was repeatedly brought to its attention, but the

Department in the cast of Grace Featherstone (32

L. D., 632) ruled that ''such decision while highly

persuasive has not been accepted as authority.'*



35

The opinion of the Circuit Court in this case

has been followed in the comparatively recent case

of

Rohnett vs. United States, (169 Fed. Rep.,

778)

wherein the defendant was charged with perjury in

his preliminary statement and was found guilty, but
upon appeal to the Circuit Court of Appeals for the

Ninth Circuit, it was held that under the Supreme
Court ruling in the Williamson case, neither per-

sonal examination of the land by Robnett nor his

personal knowledge concerning it was required, and
hence the indictment charged no crime against him.

The Department in an analogous situation

adopted the construction for which we are con-

tending. Secretary Vilas in 1899 (8 L. D., 20) ad-

dressed the Commissioner of the General Land Of-
fice as folows:

In the timber culture circular approved
July 12, 1887, (6 L. D., 280), the preliminary
affidavit therein required contains a phrase
which does not appear in the form prescribed
by the statute. The words referred to are as
follows

:

"That I have made a personal examina-
tion of the land and from my personal
knowledge of the same state."

While it is true that the statutory affidavit

cannot be made in good faith except on knowl-
edge derived from a personal examination of

the land, yet, as the statute (20 Stat., 113) has
prescribed the exact words of the oath required
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of the applicant the Department has no author-

ity to add thereto.

The said phrase should therefore be stricken

out of the said affidavit. A foot-note, however,

may be properly apeuded to the foiTQ hereafter

used, calling attention to the fact that the said

affidavit can only rest upon a personal knowl-
edge of the land.

The form prescribed in said circular also

requires the applicant to include in said affi-

davit a statement as to his post office address.

This is in addition to the statutory oath, and
should, for the reasons given above, be discon-

tinued. The applicant may be properly re-

quired to state his post office address without
including such statement in the preliminarv

- affidavit."

The same action should certainly have been

taken by the Secretary in the case of the Timber
and Stone Act passed by the same Congress.

Judge Bean in an opinion dated August 2, 1915,

case Xo. 5343 of U. S. District Court of Oregon, in

passing upon the sufficiency of an indictment for

subornation of perjur\" alleged to have been com-
Jiiitted by procuring and inducing applicants under
the Timber and Stone Act to swear that they had
personally examined the land, whereas they had
not in fact so done, and swearing also that the

land was worth not to exced four hundred twenty-

five dollars ($425.00) per quarter section, whereas

it was actualy worth five thousand dollars ($5,000.-

00) per quarter section, held that the De])ai'tment

of the Interior exceeded its authority in requii'ing

applicants to swear to these facts, as the statute did
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not require the applicant to make the affidavits

upon which the charge was predication.

We quote the folowing from Judge Bean's de-

cision :

"Demurrer has been filed to the indictment

on the ground that the statements contained in

the affidavits, or the requirements of the De-

partment that an applicant to purchase under
the Timber and Stone Act shall swear that he

has visited the land personally and examined

it and state its value, are not within the terms

of the Act, and not within the power of the

Land Department to provide by rule. Now, as

far as these two questions are concerned, I

think it very doubtful whether the position of

the defendants is not well taken. The decisions

seem to be, as I understand them, that where a

law of Congress vests in a Department the su-

pervision and control of a certain branch of the

administration of the government laws, or the

government property, and provides that it may
make rules and regulations for the government

of such property in the disclmrge of its duties,

and that a violation of such rules shall consti-

tute perjury, that rule is valid, and one who
violates it is guilty of the crime of perjury. It

was so held in the Forest Reserve cases. It

was also held in the SmuU case that the Land
Department may make a rule requiring the ap-

plicant under the Homestead Act to swear that

he has not made a previous Homestead Entry,

and that the violation of such rule is also per-

jury. This decision, as I understand it, pro-

ceds on the theory that the law prohibits one

who has made one homestead entry from enter-

ing another, and that the rule of the Depart-
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ment requiring an oatli of the applicant to that

effect is merely carrying' out a positive pro-

vision of the law and is therefore within the

authority of the Department, and its violation

is perjury.

But under the Timber and Stone Act there

is no provision requiring an applicant to make

a personal examination of the land, or prohibit-

ing one who has not made such an examination

from purchasing. There is no provision in the

statute requiring the applicant to state the

value of the land, or prohibiting one from pur-

chasing who does not make such a statement,

so I think it doubtful whether either of these

provisions come within the decisions of the

courts as heretofore made."

Judge Cushman of the United States District

Court, Western District of Washington, Southern

Division, has held to the same effect in the case of

United States of America vs. Cornyns and

Byron,

No. 2217 of said Court, in a decision filed

July 2, 1917.

In the course of his opinion Judge Cushman uses

the following language

:

"Upon the latter point—as to the rule of

the General Land Office requiring the lands to

be examined in person by the applicant and his

application to show that the statements con-

cerning the character of the land were made
from his personal knowledge—I deem the de-

cision of the Circuit of Appeals of the Seventh

Circuit (Hoover vs. Sailing, 110 Fed., 43) bind-

ing upon this court as no contrary court de-

cision has been called to my attention. It is
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true that, in the late case of The United States
vs. Jesse T. Mqrehead (Decided by the Su-
preme Court April 30, 1917), the court held
that the Land Department being charged with
the duty of enforcing the public land laws by
appropriate regulations and the requirement of
the soldier's affidavit as to the essential facts
being reasonable and appropriate, it was valid
as a regulation and not in effect legislation, as
it did not add a new requirement in exacting
the affidavit as was the case in Williamson vs.

U. S., 207 U. S., 425.

''But the Morehead case was one solely con-
cerning the authority of the Land Office to
regulate its proceedure; that is, whether it

could make a rule as to form of the evidence
that it would require and insist upon an affi-

davit. The present rule is not one of practice
as to sworn or unsworn statements, pleadings
or testimony; but is a requirement, in effect,

that the applicant shall, in person visit the land
desired before making application therefor,
something not required of him by law."

It is therefore respectfully submitted that per-

sonal examination of the land by an applicant under
the Timber and Stone Act is not required by law
and the regulation of the Department of the In-

terior making such examination a prerequisite to

filing is unauthorized and invalid, and an instruc-

tion that "the enforcement of the rule by the De-
partment is a matter within its own control and
is binding upon applicants until revoked or an-

nulled," is erroneous.



40

(Specifications of Error Nos. 5 to 14, inclusive, and

16 to 21, inclusive.)

Seeger's timber and stone application and the

record of the local land office showing the disposi-

tion thereof was admitted in evidence over the ob-

jections of plaintiff in error. (Tr. p. 59.)

The objection, we think, should have been sus-

tained. This application is not one of those men-

tioned in the indictment, nor was the accused

charged with the use of the mails in connection

with this ap^plication or record.

It appears that Seeger's application was filed

March 14, 1914, four years before the indictment

was filed. It is our contention that any offense

against the law by virtue of this application or any

representations made relative to the matter, were

barred by the statute of limitations, the act having

been committed more than three years before the

filing of the indictment.

In any event, irrespective of the statute of lim-

itations, the matter is too ancient and remote to

have any tendency to establish the fact that the ac-

cused had devised a scheme to defraud the persons

named in the indictment, all of whose applications

were filed in the latter part of 1916 and in March,

1917.

It can not be said that these applications filed in

1914 are admissible on the grounds that they have a

tendency to prove a continuing crime, for the 1914

applications are too far removed in point of time

to have any tendency to show what the intention of

the accused was in the latter part of 1916 and the

first part of 1917.
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(Specifications of Error Nos. 8 and 18.)

In addition to the reasons assigned as a ground
of error in our preceding discussion, we wish to

urge that the court committed error in admitting

Phillip Kingston's application (Exhibit 5) filed

in April, 1914, for the reason that no reference

whatever is made to any homestead applications in

the indictment. The plaintiff in error had no rea-

son to expect that the government would offer any
evidence relative to homestead applications, as there

is no averment whatever in the indictment to the

effect that any representations were made by the

accused that they could obtain title to any of this

land under the Homestead Act.

The Homestead Act (Act of May 14, 1880) does

not require that the applicant for a homestead make
an affidavit that he has previously examined the

land and homestead claimant may acquire an equit-

able right in lands settled upon even prior to the

survey.

(Specifications of Error No. 15)

This assignment of error involves the question

of whether or not it is required by the Timber and
Stone Act that persons filing applications for land

under that Act shall make an affidavit stating the

value of the land and the value of the timber there-

on. When the government offered evidence tend-

ing to establish the fact that the accused represented

to the applicants that it was not necessary for them
to make an appraisement of the land and the timber

thereon in their applications under the Timber and
Stone Act, the plaintiff in error strenuously ob-

jected, which objection was directed not only to
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the testimony of the witness, Harry K. Coe, but to

all similar testimony or evidence offered in the

case. The objection was made on the grounds that

an appraisement of the land and timber is not re-

quired by statute and was not a material issue in

the case, in addition to the objection previously dis-

cussed, that there is no allegation of misrepresenta-

tion on the part of the accused as to the value of

the land. These objections were continued through-

out the entire proceedings, as were also the excep-

tions of the plaintiff in error to the rulings of the

court overruling his objections to these matters.

(Tr. p. 130.)

Witness Coe, when asked how it came that he

made the false statement in his sworn application

as to the value of the land and the timber, stated

that he did not remember that any such matters

appeared in his sworn statement, and attempted to

excuse himself for making these false statements

by alleging that the aplications were prepared for

him by one or the other of the accused. If the

statute does not provide for and require appraise-

ment of the land to be made by the applicant in

his sworn statement, the witness committed no
crime by making statements even though false, if

such statements were immaterial and not required

by the statute, nor would the accused be guilty of

participating in any such crime by advising the ap-

plicant that the law did not require such appraise-

ment.

It was our contention throughout the trial and
is now that the Secretary of the Interior is without
authority to appraise or require appraisement of
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land or the timber thereon but that he is required

by the Act to sell the same at the price of two dol-

lars and fifty cents per acre.

(Specifications of Error Nos. 24 and 35.)

The regulations under the Timber and Stone

Act, approved November 30, 1908, provide as fol-

lows :

'* Regulations under the Act of June 3, 1878,

(20 Stat., 89) and amendatory acts commonly
known as the Timber and Stone Act, are here-

by revised, modified and reissued as follows:
Any lands subject to sale under the foregoing
acts may, under the direction of the Commis-
sioner of the General Land Office upon appli-

cation or otherwise be appraised by smallest

legal subdivisions of their reasonable value,

but not less than $2.50 per acre, and therefore
no sales shall be made under said Acts except
as provided in these regidations.

12. The application and sworn statement
must contain the applicant's estimate of the

timber, based on examination, and his valua-
tion of the lands and the timber thereon, by
separate items.

14. If the chief of field division finds no
legal objection to the application, he shall cause
the lands applied for to be appraised by an of-

ficer or employee of the Government.

15. The officer or employee designated to

make the appraisement must personally visit

the lands to be appraised, and thoroughly ex-

amine every legal subdivision thereof, and the

timber thereon, and appraise separately the

several kinds of timber at their stumpage value,

and the land independent of the timber at its
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value at the time of appraisement, but the total

appraisement of both land and timber must not

be less than $2.50 per acre. He must in making
this report, consider the quantity, quality, ac-

cessibility, and any other elements of the value

of the land and the timber thereon. The ap-

praisement must be made by smallest legal sub-

divisions, or the report must show the valuation

of the land and the estimate of the timber apply

to each and every subdivision appraised.

13. When the appraisement is completed,

the Register and Receiver will note the price

on their records, and thereafter the land will

be sold at such price only under the provisions

of the Timber and Stone Acts, unless the land

shall have been reappraised in the manner pro-

vided herein.

19. Unless the Land Department, as here-

inbefore proidded, or otherwise, as directed by
the Secretary of the Interior, shall appraise

any lands applied for under these regulations

within nine months from the date of such ap-

plication, the applicant may, without notice,

within thirty days thereafter, deposit the

amount, not less than $2.50 per acre, specified

in his application as the reasonable value of

the land and the timber thereon, with the Re-
ceiver, if appraisement has not been filed prior

to such deposit, and thereupon will be allowed

to proceed with his application to purchase as

though the appraisement has been regularly

made. The failure of the applicant to make
the required deposit within thirty days after

the expiration of the nine months appraise-

ment period will terminate his rights without

notice.

It will be noted that under these regulations
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the Department has further confined the benefits

of the Act. In adition as we have seen to limiting

the same to those physically capable of exploring

the forest and with knowledge of the Government's

system of surveys to locate the tract designed to be

applied for, its benefits are further contracted to

those who are able to measure and estimate stand-

ing timber and who are conversant with land and

timber values.

All the authorities cited in support of the con-

tention that a regulation making personal examin-

ation of the land a prerequisite to filing, are equally

applicable to this regulation requiring the applicant

to make estimate as to the amount of timber and

to make estimate of the value of the timber and

land.

There is, of course, no provision in the Act re-

quiring a statement under oath by the applicant as

to the amount of timber or the estimate of the value

of the land or timber, either in the preliminary af-

fidavit or at all. Such requirement is clearly with-

out the authority of the Department. We go fur-

ther, however, and contend that the alleged false

statement is immaterial and irrelevant for the rea-

son that the Department is required under the Act

to sell lands chiefly valuable for the timber and

unfit for agriculture at the fixed price of $2.50 per

acre.

If this were the only statute ever enacted for

the sale of public lands, it must be admitted that the

language of the Act, fixing the minimum price, to-

wit: $2.50 per acre, would be somewhat ambiguous.

The Timber and Stone Land Act of June 3,
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1878, provides that the land may be purchased ''at

the minimum price of Two Dollars and Fifty Cents

per acre."

If this were the only statute ever enacted for

the sale of public lands, it might be admitted that

the language quoted would be somewhat ambiguous.

If, even, this were the only statute in which the

phrase "minimuni price" had been used, it might

be a debatable point whether such words did not

imply the possibility or the expectation that the

lands might be sold at a higher price.

Even in that case, however, the statutory form
of expression would hardly suggest, if, indeed, it

could be made to mean, that the price should be

ascertained by appraisement.

The Act of 1878 is exceptionally elaborate in its

provision presenting the proposed operation of the

enctment with particularity and a remarkable
abundance of detail. The character of the land to

be sold, the various steps to be taken, and even the

substance and the wording of the affidavits to be
filed, are defined with minute exactness. But not

a word is said as to the price to be charged, except

what has been quoted, until the statute comes to

provision for payment. There it is prescribed that

the applicant may purchase "upon payment to the

proper officer of the purchase money of said land.
'

'

It is scarcely posible that a piece of legislation

drawn with such painstaking care should, by mere
inadvertence, omit to provide for appraisement, if

appraisement were intended, or were even con-

templated as possible or permissible, as a means of
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fixing the price. If the framers of the Act had in

mind this method of ascertainment, it is difficult to

believe that, in their sedulous care for comparative-

ly trifling details of procedure, they should have

overlooked the one feature of the scheme which

was most substantial, of most importance both to

the government and to the purchaser, and most
vital to the operation of the law. From the mere
omission of any such provision, therefore, it may
confidently be inferred that the statute did not

intend or contemplate that the price should be fixed

by appraisement.

To the ordinary understanding, the phrase

''payment of the purchase money" would signify

the purchase money already provided for. One
reading this language as to the price would natur-

aly, if not, indeed, necessarily, read it in connec-

tion with what had gone before, and would suppose

that the purchase money intended was nothing else

than the only purchase money which had been

mentioned, or of which there was any hint in the

enactment; and that purchase money is, clearly and
exclusively, the price of $2.50 which is stated in the

enacting clause. This is certainly what the Com-
missioner of the General Land Office understood

the language to mean when, in 1877, he reported ad-

versely to the then proposed statute, and opposed

the enactment on the very ground that it would
require him to sell for only $2.50 an acre lands

worth from twice to twenty times that sum. The
same continued to be the understanding of succeed-

ing Commissioners and Secretaries for thirty years,

who for that period administered that law with fre-

quent protests against the impolicy of selling valu-
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able lands for $2.50 per acre, as they supposed

themselves constrained to do by the language of the

statute. From 1878 until 1908, the Act was the sub-

ject of much adverse criticism on the very ground

that it fixed the price at $2.50; but until the latter

year none of the eminent men and sound lawyers

charged with the execution of the law could find

any device to evade that, which was regarded as the

necessary construction of the statutory language as

to price.

If therefore, the Act of 1878 be read by itself

and as an isolated enactment, the worse that can be

said of the provisions as to price is that the statu-

tory language is ambiguous, and that the ambiguity

has been resolved by contemoraneous construction

and practical administration for thirty years as

signifying a fixed price of $2.50 per acre.

It happens, however, that this Act is by no

means the only statute dealing with public lands,

and that is by no means an isolated provision for

the cash sale of such lands.

In 1878, when the Timber and Stone Land Act

was passed, the Government had been selling its

public lands for nearly a century. The system of

cash entry, at or after public auction, which was
established by the Act of 1827, had been in opera-

tion for nearly sixty years. Under that system all

the public lands,—excepting those reserved for par-

ticular purposes, those of mineral character and a

few other classes of minor importance—^were sub-

ject to be sold according to a certain defined and
fixed method.

Sale for cash was recognized as the normal mode
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of disposal. The Homestead Act was still com-
paratively recent, while the Preemption law was
but a form of cash sale adapted to particular cir-

cumstances. The legislators, the departmental au-

thorities and the land lawyers of that time always

considered the sale for money as the natural and
regular method of administering the public domain.

That the Act of 1878 was but a modification of

the general law for cash entry is demonstrated by
the language which limits its application. The lands

provided for are timbered lands ''which have not

been offered at public sale according to law.*'

Here there is reference to two matters of exist-

ing law: first to some law for the sale of public

lands; second, to some provision for the offering of

public lands at public sale. The language here pre-

supposes a body of antecedent legislation, and as-

sumes an established practice of selling public lands

at public auction, and afterwards of selling the

tracts undisposed of by private entry. In other

words, the new enactment refers to, and attaches

itself to, the Act of 1828, and becomes a part of

the system of selling land which was established by
the general legislation on that subject.

The Act of June 3, 1878, simply provided for the

purchase of timbered land in advance of the offer-

ing. If afforded a species of preemption privilege,

which would enable a purchaser to secure a desired

tract without waiting for the auction and without

competition. For this exceptional privilege an en-

hanced price was charged; and, unless that price is

fixed by the Act itself, it could not, upon any prin-
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ciples or by any analogies of the system to which

the statute belongs, be fixed at all.

As early at least as 1841, the phrase "minimum
price" had found place in the legislative vocabulary,

and evidently with a recognized specific meaning.

The Preemption Act of that year confers upon the

persons described the right to purchase "upon pay-

ing to the United States the minimum price of

such land.'

No doubt has ever existed concerning the sense

of this language as used in that Act. Certainly no

one ever entertained the notion that minimum price

implied the power in some officer to charge a higher

price to a preemptor. The wording suggested only

the fact that higher prices were sometimes obtained

at public auction; and the minimum price was the

absolute price except in cases where auction was au-

thorized, there being no other possible means of

augmenting the price.

The phrase "minimum price," as used in the

Act of 1878, means therefore that the lands may be

entered at that price and at none other. The
statute, like the Preemption Act, creates a right

of purchase in advance of public sale and without

competition. And, as the Preemption Act provides

for sale at the "minimum price at which public

lands are sold," so the Timber Land Act adopts

the same formula. In the case of preemption, it

is well understood what the phrase means. Cer-

tainly, no one ever supposed that the phrase import-

ed that that official might demand a higher price.

Appraisement is not the only means by which
the price to be paid shal be ascertained. That
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method is not prescribed, or even suggested, in any
of the Act; but it is the method which has been

adopted in the discretion of the Department. So
far as the law goes, if the price of the lands is left

to be fixed by Departmental action, it may be fixed

by any method which satisfies the land officer.

Although, in the Departmental discretion, appraise-

ment happens to have been selected as the means
of determining the value of the lands, that mode
may be, in the Departmental discretion, discarded

tomorrow without violating any precept of law.

There being nothing in the statutes directing how
the prices to be charged are to be determined, or

indeed requesting that such prices shall be deter-

mined at all, the Commissioner may fix the prices

in any way which appeals to his sense of propriety,

and upon any principles which accord with his no-

tions of public policy.

Unless the Commissioner is bound to sell at the

prices mentioned in the statutes, his discretion is

absolutely arbitrary. If Congress has not limited

the sums to be charged, then Congress has left to

this Executive Department to suspend the legisla-

tion in the judgment, or at the mere will and

caprice, of the officers charged with the execution

of these laws. In effect, the statutes provide for

their temporary, or even permanent, repeal when-

ever certain administrative officers find it judic-

ious, or expedient, or convenient, not to administer

them.

For thirty years the Timber and Stone Land
Statute was construed by this Department to fix

the price of all timber and stone lands at the uni-

form rate of $2.50 per acre.
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This interpretation of the Timber and Stone

law was placed upon it by the Land Department

prior to its passage. In a report upon the pro-

posed law, the Commissioner of the General Land

Office advised the Secretary of the Interior:

"It is a bill of local and not general appli-

cation to the timber lands of the United States,

and adds one more to the already numerous
special acts for the disposal of the public do-

main. The price fixed is too low, as much of

the land is worth from five to fifty dollars per

acre.

"There can be no doubt that if this bill be-

comes a law, it will be taken advantage of by
persons who want to make money quickly, to

acquire the timber lands under its provisions

at a very low price, and strip the mountain
sides of their growth as rapidly as possible."

Report of Interior Department for 1878.

The opinion as to the construction of the pro-

posed law was concurred in by the Secretary of the

Interior.

(Report of Interior Department for 1878.)

It is a matter of public notoriety that because

of the antagonism to the Timber and Stone Land
Law, because of the provisions for the sale of the

lands at low rates, strenuous efforts were made to

secure remedial legislation from Congress. And,

as appears from the reports of the Commissioner of

the General Land Office for the years 1897, 1898

and 1899, the Timber and Stone Law was vigorously

denounced and legislation in lieu thereof urgently

reconamended.

This, then, having been the construction of the
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statutes under consideration for a long period of

time, which construction was acquiesced in and ac-

cepted by Congress, it follows that such construc-

tion should not be changed unless in palpable vio-

lation of the plain and unambiguous provisions of

the laws themselves.

Speaking generally on the presumed authority

of the Commissioner to impose conditions by regu-

lations, which conditions are not found in the

statute, the same amounts to a delegation of power
sufficient to render inoperative the execution of the

statute.

It means in effect that a veto power is vested

in the Commissioner, whereby he may nullify any
part or all of these statutes in his discretion.

Whenever it apears to the Commissioner for the

time being that any one or all of these statutes are

operating at variance with the officer's private

opinion as to the public interest, or are working

to the detriment of private interests which he ap-

proves, or are inuring so the benefit of other

private interests which he does not favor, or in

any other way the sale of timber lands offends his

judgment or sentiments, the laws themselves may
be effectually suspended by the imposition of

onerous and well nigh impossible conditions for the

right of entry and prohibitive appraisements and

valuations, for the right of purchase.

It is almost inconceivable that such is, or was
intended to be, or can be made to be the effect of

this legislation. It would be preposterous to pro-

pose to Congress that it should enact laws of such

importance with an express proviso that the law
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should be executed or not according to the judg-

ment, the sentiments, the disposition or the whims
of the executive agents.

It would have been incompetent for Congress to

make any such provision. To enact that a new
statute shall be law so long as it is approved by an

executive official, but would cease to be law when
that official so decreed, would be a palpable delega-

tion of legislative power, which would unquestion-

ably be unconstitutional, and that is precisely what

the regulations assume has by indirection been

done.

If these regulations are valid, it rests upon the

Commissioner to impose any condition upon the

right of entry, and to fix upon the lands any price

that he pleases, and that is equivalent to saying

that he may permit entry and sale or not as he

chooses. The right of the citizen to acquire the

land rests not upon the will of Congress as ex-

pressed in the statutes, but upon the arbitrary will

of the individual who happens at the time to pre-

side over the General Land Office.

We, therefore, respectfully submit that the in-

struction of the court relative to the necessity of

appraisement shown in Specifications of Error No.

50 was prejudicial to the accused. The court in-

structed the jury that it is sufficient to say that

the Land Department is enforcing the rule and that

all applicants for the purchase of land under the

Timber and Stone Act are to be governed therebj^

and that any representation that any applicant

could not be required to pay more than ''$2.50 per

acre is not true and not the law." Several other



55

witnesses testified that the plaintiff in error told

them that the land might be appraised and they

might be required to pay more than this sum and to

others that they would be able to obtain the land at

this price but we are unable to find any testimony

whatever in the case to the effect that the accused

represented to any person that an applicant under

the Timber and Stone Act "could not be required

to pay to exceed $2.50 an acre for the land." If

there was no evidence of this character the instruc-

tion was certainly misleading and should not have

been given and assuming that it is the law that ap-

praisement is authorized hy the statute, neverthe-

less an instruction under the evidence in the case to

the effect that the applicant could not he required

to pay more than $2.50 per acre should not have

been given unless there was some testimony to the

effect that the accused had stated such fact to the

applicants. (Assignments of Error No. 39 and 50,

Tr. pp. 303 and 311.)

(Specifications of Error Nos. 25, 26, 30 and 32.)

The so-called patented lands were originally

embraced in patented timber land entries and suits

in equity were brought by the United States to

annul said patents on the ground that the entries

were fraudulent. The United States District Court

of Appeals made decree for the United States in

respect to this land. (181 Fed., 545; 196 Fed., 593;

203 Fed., 294.) Upon appeal to the Supreme Court

of the United States, the decisions of the lower

court were sustained. (234 U. S., 76.)

The township embracing the land affected by the

decree was first withdrawn for forest purposes
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August 3, 1903, and released December 15, 1904.

The township was again withdrawn January 24,

1907, and included in the Cascade National Forest

by proclamation dated March 2, 1907. The San-

tiam National Forest was created July 21, 1911.

Prior to the date of the first withdrawal for forest

purposes, the lands were embraced in patented en-

tries. Likewise at the date of the second with-

drawal of January 24, 1907, and on the dates of

the creation of the Cascade and Santiam National

Forests, said lands continued to be embraced in

said patented entries.

It must be held to be apparent that at the time

of the foregoing withdrawals and proclamations

creating the reserves, the lands in question were

segregated from the mass of the public domain ; that

it was no longer any part of the territory or prop-

erty of the United States; that it was in fact and

in law, .private property.

"After a patent for public land is issued by
the Department, and delivered to and accepted

by the grantee, all control by the executive de-

partment of the Government over the title

ceases; whether such a patent conveys a valid

title or not, it divests the title of the United
States.

'^

Bicknell v. Comstock, 113 U. S., 149.

"A patent passes a perfect and consummate
title.

'^ /S C3^^-^^^/^
Wilcox V. Jackson^

"A patent for land is the highest evidence

of title, and is conclusive as against the Gov-
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ernment, until set aside or annulled, unless it

is absolutely void on its face."

V. S. V. Stone, 2 Wall., 525.

''A patent for any part of the public lands,

when issued by the land department acting

within the scope of its authority, carries with
it, when delivered to and accepted by the

grantee, the legal title to the land, and with it

passes all control of the executive department
of the government over the title.'*

Moore v. Rohhins, 96 U. S., 530.

The doctrine above enunciated by the Supreme
Court has been followed in a multitude of cases, and

is so well settled that citations of the many cases

wherein it has been followed would appear to be

superfluous.

The withdrawal order and the proclamation fol-

lowing the usual form, excepted therefrom all lands

within the withdrawn area embraced in any legal

entry, or covered by any lawful filing.

We do not contend that such land is embraced
in a "legal entry" or "lawful filing" within the

intendment of the proclamation.

That the terms "legal entry" and "lawful fil-

ing" as used in the proclamation were intended to,

and did embrace, only uncompleted entries and fil-

ings, is evidenced by the provision that the excep-

tions should apply only where the entryman, settler

or claimant should continue to comply with the

law. Such provision can obviously have no appli-

cation to a case where patent had issued.

The land in question being patented land at the
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date of the proclamation, and there being no pro-

visions as to the inclusion of such land in the reser-

vation in case title should subsequently be rein-

vested in the United States, it is clear that upon

the happening of this event the land reverted to

and became a part of the public domain.

Such provision was recognized as necessary in

cases of legal entries and lawful filings that were

subsequently cancelled. If it was unnecessary,

then it is superfluous and meaningless, and it is

not to be presumed that such is the case. And if

the provision was requisite in such cases to include

the lands in the reserve, a fortiori would similar

provision be necessary where patents had actually

issued.

A question closely analogous to the one now un-

der consideration is that relative to the status of

excepted railroad lands that subsequently became

free from claim or reservation and reverted to the

United States. In such cases it has uniformly been

held that the lands became a part of the general

body of public lands, subject to disposal under the

general laws, as free from the operation of the

gi'ant as if it had never been made.

Gen. Pac. R. R. v. Shepard, 9 L. D., 215.

Roessclauh v. Union Pac. R. R. Co., 6 L. D.,

752.

In

Bardon vs. Northern Pacific Ry. Co., 145

U. S., 545
,

it was said:

"The preemption entry remained of record
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until August 5, 1895, when it was cancelled, but
this was after the date of the grant to the
Northern Pacific Railroad Company and also
after the dates of the several grants made to
the State of Wisconsin, to aid in the construc-
tion of railroad and telegraph lines within that
state. The cancellation, as already said, did
not have the effect of bringing the land under
the operation of the grant to the Northern
Pacific Railroad Company; it simply restored
the land to the mass of public domain to be
dealt with subsequently in the same manner as
any other public lands of the United States
not covered by or excepted from the grant.'*

See also

Kansas City B. Co. v. Dunmeyer, 113 U. S.,

639.

Sioux City <f I. F, Town Lot Co. v. Griffey,

143 U. S., 32.

Hastings cf- D. R. Co. v. Whitney, 132 U. S.,

357.

So as to the land in question, the reinvestment
of title in the United States through the judicial

proceedings setting aside the patent did not have
the effect of bringing the land under the operation
of the forest reserve proclamations, but simply re-

stored it to the mass of public lands then subject to

disposition under the general land laws.

It is impossible to escape the conclusion that
this land was not within the purview of the Presi-
dent's proclamation. It could not have been for it

did not then belong to the United States, and were
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it not for the proceedings subsequent to the proc-

lamation, it never would have been the property of

the United States.

It is submitted that under the law, as interpreted

by the Supreme Court of the United States, and

under proper construction of the forest reserve

proclamations affecting this land, said land was, on

the date of the tender of the timber land applica-

tions mentioned in the indictment, a part of the

public domain, and subject to disposition under the

general land laws.

It is, therefore, respectfully submitted that it

was error for the court to give the instruction

quoted in Specifications of Error No. 45 (Tr. p.

307) to the effect that lands that were settled upon

or for which patents were acquired before the es-

tablishment of the Forest Reserve but contained

within the exterior boundaries of the reserves as

subsequently set apart and the patents to those

lands were set aside by suits instituted in the

courts, the lands then went back to the government,

and then became a part of the Forest Reserves and

not a part of the public lands opened to applica-

tion and entry. The court instructed the jury to

the effect that all such lands were especially ex-

cepted from filing and entry and became a part of

the reserves, automatically assuming the status of

all the other lands embraced therein.

We respectfully submit that this is not the law

and that by a proper construction and interpreta-

tion of the statute governing this matter such lands

after the setting aside of the fraudulent patents

then became a part of the public domain subject
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to settlement and entry without further legislation

or proceedings on the part of Congress or the Land
Department.

The plaintiff in error requested an instruction

in conformity with these views. (Assignment of

Error No. 41, Tr. p. 305.)

In this instruction the plaintiff in error re-

quested the court to instruct the jury that under
the law establishing the Santiam and Cascade Na-
tional Forest Reserves it was not intended to em-
brace lands of this character and that whether such

patents were valid or were finally cancelled because

of fraud they were excepted from the provisions

of said Act establishing such reservations and the

lands upon the cancellation of any patents previous-

ly issued would not become a part of such reserva-

tions but became a part of the public domain sub-

ject to disposition under the Puplic Land Laws.

The court also instructed the jury that the same
rule applies where lands were withdrawn from
entry by a temporary order or proclamation with-

drawing lands from entry or sale pending other

action of the executive department or of contem-

plated legislation by Congress. (Assignment of

Error No. 45, Tr. p. 308.)

The plaintiff in error requested an instruction

to the effect that the proclamation withdrawing

these lands could not include lands withdrawn for

the purpose of future legislation with a view that

they should thereafter be included within such

Forest Reserves by subsequent act of Congress, for

the reason that the law authorizing the President

to withdraw public lands does not give him author-
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ity to do so for the purposes mentioned in the

executive order of withdrawal or for any other

purpose other than those specified in the Act of

June 25th, 1910, (36 St. L., 847; Fed. St. Ann.

Supp., 1912, p. 321.) Assignment of Error No.

40, Tr. p. 304.)

The Act of June 25th, 1910, provides "that the

President may * * * temporarily withdraw

from settlement, location, sale or entry any of the

public lands * * * and reserve the same for

water power sites, irrigation, classification of lands,

or other public purposes to be specified in the or-

ders of withdrawal."

The Act further limits the power of the Presi-

dent in this respect as follows: "That hereafter

no Forest Reserve shall be created, nor shall any

additions be made to one heretofore created with-

in the limits of the States of Oregon, Washington,
* * * except by Act of Congress."

The purposes for which the President may with-

draw these lands are limited to water power sites,

irrigation, classification of lands, and other public

purposes. Under the general rules of statutory

construction we maintain that the phrase "other

public purposes" means other similar public pur-

poses akin to those previously enumerated. The

land was withdrawn under the regulation of August

13th, 1912, and the proclamation of withdrawal

specifies the purpose thereof to be that of subse-

quent legislation with a view to the inclusion of

said lands within the Forest Reserves already es-

tablished. (Tr. p. 197.)

Assuming that the purpose of including these



63

lands within a Forest Reserve is a public purpose
within the terms of this statute, still the President
was without authority to withdraw them for the

purposes mentioned in the proclamation, because it

is not specified that such withdrawal was for a
Forest Reserve, but that it was for the purpose of
subsequent or anticipated legislation, and in the

expectation and hope that Congress might, if it saw
fit, pass a law in the future which would include
these lands within the original reserves. This is

an unwarranted attempt to do indirectly what the
Chief Executive is absolutely prohibited from doing
directly by the statute. If Congress had intended
to give this unlimited power to the President it

would have omitted the last part of the Act alto-

gether, and the limitations upon the President's
authority as expressed in the last few lines of the
Act manifestly shows that Congress did not intend
to extend the authority beyond the express limits

provided in Section 1 of the Act. If Congress had
intended that the previous portion of the Act
should be liberally construed in favor of the au-
thority granted to the Chief Executive, it would
have omitted altogether the restrictions above
quoted. The fact that Congress used this language
limiting and restricting the authority of the Execu-
tive Department shows that it intended to place a
strict limitation upon the scope of the authority
granted to the President in respect to withdrawals
of this character. If it were otherwise, why pro-
vide that hereafter no Forest Reserve shall be
created nor shall any additions be made to one
heretofore created except hy Act of Congress

f

This language clearly indicates that it was not
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the intention of Congress that the authority to

make temporary withdrawals of public lands ''and

reserve the same for water power sites, irrigation,

classification of lands, or other public purposes to

be specified in the orders of withdrawal" should

under any conditions give the President the author-

ity to create or add to any Forest Reserve, either

directly or indirectly.

It is impossible to comprehend how the words

"other public purposes" can be construed to include

the very public purposes which Congress has pro-

hibited and has seen fit to reserve for itself by
proper legislation.

If Congress has seen fit to thus limit the au-

thority of the Chief Executive and reserve all au-

thority to create or add to Forest Reserves, how
much less, is the President authorized to accomplish

the same results indirectly by withdrawing the land

for anticipated legislation. This can not be con-

strued as meaning a public purpose. It is too re-

mote, uncertain and speculative. Congress might

never see fit to enact any such legislation.

Even if the creation of a Forest Reserve is a

public purpose, the withdrawal of the land by one

who has no authority to create a Forest Reserve

and thereby hold the land from citizens entitled to

purchase under the several Public Land Laws,

without any assurance that Congress would ever

pass legislation either making it a Forest Reserve

or including it within one already created, certainly

is not a public purpose within any possible interpre-

tation of the statute.
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According to the general rule of statutory con-

struction the words "other public purposes" must
include only public purposes of like character to

those specifically and previously enumerated.

These purposes are as before stated water power
sites, irrigation, and classification of lands.

The evidence in this case shows that all the

lands involved in the Line & Lane Timber Co. case

referred to in the Indictment situated outside of the

exterior limits of the Santiam Reserve were with-

drawn in anticipation of legislation looking to their

inclusion within the reserve, and that the Land De-
partment holds that all lands included within said

executive withdrawal are still within the terms

thereof and also that the lands within the exterior

limits of the Santiam Forest involved in this case

are still within the Forest. (Assignments of Error
Nos. 40, 41, 45 and 47.) (Tr. pp. 167, 188, 192, 197.)

(Specification of Error No. 27.)

The court was requested to instruct the jury that

the character of one accused of a crime is presumed
to be good where no evidence to the contrary is pro-

duced by either side. The court refused to give

this instruction. This we contend was error. The
accused was entitled to this instruction as much as

an instruction to the effect that one charged with a

crime is presumed to be innocent until the contrary

is established beyond a reasonable doubt. This pre-

sumption of innocence abides throughout the trial

and presumption of innocence and reasonable doubt

are defenses that the law affords everyone charged

with a crime. The Supreme Court of the United

States has held that it is prejudicial error not to
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instruct the jury that one accused of a crime is

entitled to the benefit of these rights which might

be termed legal defenses.

It is true that the government cannot question

a defendant's character until it is put in issue by

the defendant himself, nor can his reputation be

assailed until he puts it in issue. The presumption

of innocence and the presumption of good character

are very similar and we believe analogous. We
cannot comprehend any distinction between the two.

Any instruction depriving the defendant of any

presumption of law to which he is entitled such as

that of good character is fatally defective, the rule

being that when no evidence is produced by either

side of the defendant's character he is entitled to a

charge that character is presumed to be good.

Mullen vs. U. S., 106 Fed. 892.

Coffin vs. U. S., 156 U. S., 432; 39 L. Ed.,

481; 15 Sup. Ct. Rep., 394.

The plaintiff in error presented an instruction

in writing to the effect that his character was pre-

sumed to be good and also called the court's atten-

tion in the presence of the jury to its omission to

give such instruction and in response to such re-

quest the court stated in the presence of the jury,

"I declined that instruction." (Tr. p. 281.) It

was not only prejudicial error for the court to re-

fuse to give this instruction to which he was en-

titled but the statement of the court in the presence

of the jury that he declined to give it undoubtedly

emphasized in the minds of the jury the fact that

the accused was not entitled to this presimiption of

good character. (Assignment of Error No. 42; Tr.

pp. 306 and 281.)
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(Specifications of Error Nos. 28 and 36.)

The selected lands referred to in the indictment
are lands for which the proffer of selection had
been made; in no instance has said selections been
certified or approved, but action by the Govern-
ment to cancel the lists is now pending before the

Department.

While it is true that the Department has upon
occasion held that a mere paper selection operates
to segregate the land so selected or attempted to be
selected, such holding has not been invariable or
consistent.

In re State of Washington (36 L. D., 372), the
Hon. Commissioner held that "the tender of an ap-
plication to select indemnity school land, is not es-

sentially different from the application of a rail-

road company to select indemnity for a loss of
lands within the primary limits of its grant.'* This
being the case, the course indicated by the Hon.
Secretary in the case of Drland v. Northern Pacific
Railroad (XII. L. D., 195), should have been fol-

lowed in all cases involving unapproved selections.

It was held in said case that while the pendency of
a selection bars other disposition of the land, never-
theless a subsequent filing may be allowed to stand,

subject to final disposition of the selection.

The case of Tonner v. O'Neill, (15 L. D., 559),
is analogous to the situation here presented.

O'Neill made application to file preemption declar-

atorj^ statement, which was rejected on the ground
that the land applied for was covered by indemnity
school land selection. Subsequently the said selec-
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tion was held by the Commissioner of the General

Land Office for cancellation. Upon O'Neill ap-

pearing from the rejection of his declaratory state-

ment, the Hon. Commissioner held that the appli-

cation being in the nature of an attack upon the

selection, should be accepted subject to final action

by the Department. Upon appeal by the State, it

was held by the Secretary of. the Interior that said

State selection being invalid, the application of

O'Neill was properly allowed to remain of record,

and to be finally accepted in the event of the State

selection being cancelled.

The decision in the foregoing case followed that

of Niven vs. State of California, (6 L. D., 439)

:

Niven's application was rejected by the local

officers for the reason that said tract had been

selected bv the State as indemnity school lands

as aforesaid. The decision of the local office

was reversed by your office in the decision ap-

pealed from. So long as the selection in ques-

tion remains of record, the application of Niven

should not be allowed. But it is to be noted

that Niven's application is also in the nature

of an attack upon said selection; or, in other

words, a contest against it. And since it is

ascertained that said selection should be can-

celled, no reason is apparent why Niven's said

application should not be allowed. You will

therefore cancel said aplication, and allow the

application of Niven to enter.

There is no authority in the decisions of the De-

partment for giving to lieu selection lists the segre-

gative effect of entries. The direction to local of-

ficers contained in the circular of the Hon. Commis-

sioner, dated July 4, 1899, is inapplicable to lieu
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selections, although said circular is relied upon to

warrant the action of the local officers. Said cir-

cular reads in part as follows:

"In accordance with departmental instruc-

tion in the case of John Stewart v. Minnie S.

Peterson (28 L. D., 515) it is hereby directed

that no application will be received, or any
rights recognized as initiated by the tender

of an application for a tract embraced in an
entry of record, until said entry has been can-

celled upon the records of the local office.'*

The circular, it will be noted, treats of entries

and a selection does not arrive at the dignity of an

entry until certification and approval by the De-

partment.

**It has been repeatedly held by this Depart-
ment and the courts that there is in fact no
selection, where approval of the Department is

necessary to give the same validity, until such
approval is given, and that all steps prior to

such approval are but a proffer of a selection.

Further, that while for administrative reasons

the same segregative effect has been accorded

a proffered indemnity selection prior to its ap-

proval as is accorded an entry of record, it has

never been held to be, while awaiting depart-

mental consideration, a technical entry." State

of Oregon v. Northern Pacific R. R. Co., 35 L.

D., 46.

To hold that a mere proffer of a selection is suf-

ficient to secure the land embraced in such list from

disposition under the public land laws, and to hold

that no claim of any kind or nature, can be initiated

by the tender of an application for said tract, is
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illogical, unreasonable and in violation of every law

providing for the disposition of the public domain.

That such holding would lead to absurd results

must also be apparent. Any person or corporation,

who might be presumed to have the right to select

public land, might, by the tender of fictitious base,

remove from disposition for several years vast

tracts of public land.

It in effect nullifies the public land statutes

which provide for the settlement upon entry and
filing of public land by those qualified under the

law.

It is, therefore, respectfully submitted that the

court erred in instructing the jury that a selection

made by this method has the effect to segregate the

land from the public domain, that is to say, it with-

draws the land from settlement and entry and it is

not again subject to settlement or entry or to be

filed upon until it is determined that the selector

(Hyde & Co. and F. A. Kribs) is not entitled to his

selection and the land office has been notified by
the Commissioner of the General Land Office that

the land is again open to entry. (Assignment of

Error No. 43; Tr. p. 306.)

In every instance the plaintiff in error objected

to the admission of evidence touching applications

for lands of this class.

(Specifications of Error Nos. 29, 31, 33, 34 and 36.)

It is no doubt true that, in general, any existing

entry not on its face void or voidable segregates

the land and that so long as such an entry stands
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of record, the tract is not subject to other entry,

and an unapproved and uncertified selection, how-
ever, is not in fact an entry. An entry which is

void on its face or one which appears on the record

to be void does not segregate the land or bar the ad-

mission of another entry. Even a patent, which is

void on its face may be collaterally attacked and
ignored.

Polh vs. Wendal, 9 Cr. 87.

Patterson vs. Winn, 11 Wheaton, 380.

So held of the certification of a State selection:

If the facts which makes the invalidity of the selec-

tions are matters of statute and of record the certi-

fication is void and the lands may be subjected to

any valid adverse claim by a proceeding at law in

which the certification will be treated as a nullity.

Deweese vs. Reinhard, 165 U. S., 386.

The selected lands appear from the evidence

adduced at the trial to be unapproved and the sub-

ject of contest by the government; the patented

lands appear to lie within the exterior boundaries

of a Forest Reserve which reserve was created

when said so-called patented lands were in effect

private property ; the withdrawn lands appear to be

the subject of a withdrawal without any specific

authority therefor. It may be that the selection,

reservation and withdrawal of said lands are voici.

If for any of these reasons or for any other reason

which may very conceivably have existed such

selections, reservations or withdrawals were ob-

viously void, then the applications proposed to be

made by the defendants were not only valid but con-
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stituted a proper and effective means of initiating

title to the lands.

Assuming, however, that the selections were not

obviously void, it does not follow that the filing

of applications for the selected tracts was erroneous

even in point of procedural propriety. Still less

can it be said that such applications would have

been ineffectual to secure title to the lands.

In theory no doubt an actual entry of record

segregates the land and precludes, so long as the

entry stands, the admission of another entry. At
the same time it is not true that an application to

enter the land so segregated is always or even gen-

erally ineffective to initiate an adverse right. On
the contrary the reported cases show that in many
instances the filing of adverse applications has been

held a sufficient and even a quite proper method of

attacking existing entries.

The case of

Holt vs. Murphy, 207 U. S., 405.

is authority for the general rule on this subject and
applies that rule to a particular phase of the ques-

tion. Yet the opinion in that case cites department-

al decisions which show that the practice of the

Land Office has vacillated with reference to the

specific point considered in the opinion and that

the departmental attitude toward adverse applica-

tions has varied at various times.

That the practice of the Department on this

point has been by no means consistent but has in

general tendered toward treating applications for

tracts already entered as in the nature of contests
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against the entries and especially as creating rights

which attach to the land upon cancellation of the

entries will appear by examination of these cases

selected from a much larger number dealing with

such situations:

Richards vs. McKenzie, 12 L. D,, 47.

Goodale vs. Olney, 12 L. D., 324.

Maggie Laird, 12 L. D., 502.

Charles A. Parker, 11 L. D., 375.

Hause vs. R. R. Co., 14 L. D., 525.

Henry F. Brune, 18 L. D., 38.

Jerry Watkins, 17 L. D., 148.

In a numerous series of cases extending through

a long sequence of years and several administra-

tions, applications to enter tracts subject to exist-

ing entries have been treated as virtually institut-

ing contests against the entries and as bringing the

rights of the applicants in a comparison with the

merits of the entrjonen.

Joel Docking, 3 L. D., 204.

/. M. McDonald, 15 L. D., 257.

Cooks vs. Villa, 17 L. D., 210.

And in many cases applications offered for

lands already entered have resulted in the cancella-

tion of the entries and the award of the lands to the

applicants.

Ernest Trulut, 3 L. D., 228.

Allan vs. Curtuis, 7 L. D., 444.

CampheM vs. Jackson, 17 L. D., 417.
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Where one applied to enter land covered by an

existing entry and alleges settlement or a right prior

to that of entrjrman, a hearing should be ordered

and if the applicant's superior right is established

the entry should be cancelled and the applicant per-

mitted to make entry for himself.

John W. Austian, 18 L. D., 23.

With reference particularly to lieu and indem-

nity selections, the general rule established by the

Department appears to be that an application to

enter a tract of selected land shall be treated as a

contest against the selection and such an applica-

tion is to be accepted and made of record after the

selection is found to be invalid.

Thus in Niven vs. State of California, decided in

1887, (6 L. D., 439, where Niven had filed applica-

tion for land covered by a State selection of record.

Secretary Lamar said

"so long as the selection remains of record the

application of Niven should not be allowed but

it is to be noted that Niven 's application is

also in the nature of an attack upon said selec-

tion, or in other words, a contest against it and
since it is ascertained that said selection should

be canceled, no reason is apparent why Niven 's

application should not be allowed.

The same principle is applied in

Early vs. California, 7 L. D., 347.

George Schimmelpfenny, 15 L. D., 549.

Sharpstein vs. Washington, 13 L. D., 378.

These defendants, therefore, in proposing that
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their clients should offer applications for these

lands intended in effect to institute contests against

them.

In so doing the defendants were only following

what has been authoritatively declared to be the

correct practice. Repeated declarations of the De-
partment have demonstrated that the mere existence

of a selection did not render impossible the accept-

ance of an adverse application but that such appli-

cation was the appropriate mode of the drawing in

question the validity of the selection. The practice

relative to the treatment of selections and conflict-

ing applications for land embraced therein is as in-

dicated in the foregoing decisions referred to and
has not been clearly defined by Mr. Millrick, a wit-

ness for the Government, attention to whose testi-

mony is called by the trial judge. (Assignments of

Error Nos. 44, 46, 48 and 49 ; Tr. pp. 307, 308, 310

and 311.)

(Specifications of Error Nos. 32 and 33.)

This action of the court in calling the attention

of the jury to the clarity and definiteness of the

testimony of Mr. Millrick on one point undoubtedly

had the effect on the minds of the jurors to give an

added weight of credibility to his testimony

throughout the case. The court in directing the

jury's attention used the following language: "The
practice in this respect has been clearly defined to

you by Mr. Millrick and you will remember what
he said about it."

An examination of the testimony will disclose

that the witnesses Millrick and Comyns differed
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most materially in their opinions touching nearly

every question of practice involvel and held widely

divergent views relative to the legal status of the

various classes of lands mentioned in the Indict-

ment. The fact that these two witnesses were the

only ones who testified on this subject gave added

importance to this instruction of the court, pitting

as it does the one against the other and stamping

the one with the approval of the court. To illus-

trate the substantial variance in the testimony of

these witnesses a brief reference will suffice.

Touching the status of lands the government wit-

ness, Mr. Millrick, testified that lands for which

the proffer of a selection were made became abso-

lutely segregated from the public domain and not

subject to settlement, entry, filing or other appli-

cations until the cancellation of the attempted lieu se-

lection, while the defendant's witness, Mr. Comyns,
testified that such segregation as was made by the

department was not a technical segregation but a

segregation merely in name for administrative pur-

poses; that when it would be later determined that

such selection was invalid an application made dur-

ing the pendency of said selection and before its

invalidity was determined would by law refer back

to the initiation of the application and cut out sub-

sequent claims following such cancellation.

Mr. Millrick testified that in relation to the so-

called patented lands that such lands although em-

braced in patents at the time of the order creating

the reserve would nevertheless upon the vacation of

said patents become automatically embraced in said

reserve, while Mr. Comyns testified that such lands

were subject under the law and the decisions of
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the Supreme Court to no executive order and were
without the jurisdiction of the Land Department
until the patents were formally cancelled by a court

decree and that in relation to the lands embraced
within the exterior boundaries of the Santiam Na-
tional Forest the same became upon the cancella-

tion of said decree a part of the public domain
subject to disposition under the public land laws
and no part of said Forest.

Mr. Millrick testified that the so-called with-

drawn lands, that is the lands withdrawn under
executive order of August 13, 1912, were not sub-

ject to disposition under the public land laws but
segregated from the public domain by such with-

drawal order, while Mr. Comyns testified that said

order of withdrawal was wholly void and ineffective

in that the President was not authorized under the

Act of June 25th, 1910, to withdraw these lands for

the purpose of contemplated legislation looking to

their inclusion within a Forest Reserve already
created.

Mr. Millrick testified that the regulation of the

Land Department requiring personal inspection of

the land before filing an application under the Tim-
ber and Stone Act was authorized by Act of June
3rd, 1878, while Mr. Comyns testified that such re-

quirement was unauthorized by law, and that prev-
ious personal examination of the land by the ap-
plicant was not contemplated or required by law.

Mr. Millrick testified that the Land Department
is authorized to require an appraisement of the land
under the Act of June 3rd, 1878, while Mr. Comyns
testified that such appraisement was not authorized
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by law; that the Secretary of the Interior exceeded

his authority by requiring it and that lands under

said Act should be sold at $2.50 per acre and no

more.

Mr. Millrick testified under the practice appli-

cants under the Timber and Stone Act in conflict

with a prior lieu selection were not entitled to

notice of the cancellation or other disposition of the

lieu selection even in the event that their resident

counsel at Washington, D. C, should file their ap-

pearance with the Department, while Mr. Comjnis

testified to the very reverse.

In view of this wide difference in the testimony

of these two witnesses not only as to the status of

the selected lands and the right to bring a suit in

equity to impress a trust but on all the other mat-

ters above referred to it will be seen how important

it was to the plaintiff in error that the credibility

of Mr. Comyns should not be impaired by any de-

rogatory remarks of the court or the credibility of

Mr. Millrick magnified in the eyes of the jury.

The court also referred to the testimony of Mr.

Comyns as shown in Specification of Error No. 32

relative to the bringing of a suit to impress a trust

and after discussing the subject instructed the jury

that witness' idea upon that subject was ''delusive

and misleading" following this statement by indi-

cating to the jury what he understood to be the law

upon that subject. When the trial court thus hav-

ing referred in this disparging language to the testi-

mony of Mr. Comyns on one point and later on calls

special attention to the testimony of Mr. Millrick

the effect upon the minds of the jurors against the
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credibility of Mr. Comyns and in favor of the

credibility of Mr. Millrick is very manifest.

In discussing the testimony of Mr. Comyns to

the effect that the filings of applicants could be
made the basis of a suit to impress a trust the Court
assumed that Mr. Comyns had testified that such
applications could be made the basis of a suit

against the selector, after the government had
passed title to said selector. In this the court

erred. Mr. Comyns testified that the applicant

would have to wait until some one else had acquired
title or patent had been issued to some one else and
then bring a suit to impress a trust assuming that

the government had cancelled the original selection

and ignoring the application filed during the pend-
ing of the government's proceeding against the se-

lection had passed title to a subsequent applicant

who had filed after the formal rejection of the at-

tempted selection and that in order to impress this

trust the applicant must exhaust his remedy before

the Land Department by taking an appeal to the

Commissioner and Secretary in order to give the

court any jurisdiction or authority to impress a
trust in a suit in equity brought by the applicant
for that purpose. (Tr.'pp. 220-2211)

The court as one of the reasons stated that the

decisions of the Land Department upon questions

of fact would become final and that if the patent

was issued the facts could not again be inquired

into either by the Land Department or the courts.

The error of this is manifest for the reason that

Mr. Comyns did not testify that questions of fact

could be reviewed bv the court but conceded that
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the Department was the final judge of the fact.

His testimony was to the effect that where the Land
Department commits an error in the interpretation

of the law that decision can be reviewed by a court

of equity. The court also stated in this instruction

that the applicant would get no preferential or

prior right by his application and without that it

could form no basis upon which to predicate a suit

in equity to impress a trust.

The import of Mr. Comyns' testimony was that

no prior or preferential right was sought as against

the selector but that prior right would exist against

any other subsequent applicant whose entry might

be allowed by the Department following the can-

cellation of the lieu selection. To siun up Mr.

Comyns testified that in the event that the lieu se-

lection proved invalid that an application filed at

any time during the pendency of said selection prior

to the approval thereof would by the courts be pre-

ferred as against an application filed subsequent to

the cancellation where the first applicant had com-

plied wtih the law and had exhausted his remedies

before the Department.

Assuming that it may be permissable under cer-

tain circumstances for the court to comment on the

testimon}^ of witnesses still when the court assumes

this responsibility his statement and analysis of the

testimony commented on must be correct. We
know the court under no conditions would volun-

tarily or intentionally make any misstatement as to

what any witness testified to, and we would not

wish to be imderstood to insinuate any such thing,

but this case consumed several days and involved
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many intricate and technical questions of law and
practice and the testimony in the case was very

voluminous and it is not surprising that either the

court or counsel should fail to remember the testi-

mony^ of every witness in its entirely.

The average juror regards the Judge with un-

bounded confidence and respect. In his mind the

J:idge is the embodiment of wisdom, justice and
equity. Every word he utters necessarily makes a

deep impression upon his mind.

In the case of

Hicks vs. V. S., 150 U. S., 442, 452,

the court said:

*'It is obvious that under any system of
jury trials the influence of the trial judge on
the jury is necessarily and properly of great
weight and his lightest word or intimation is

received with deference and may prove con-
trolling.

'

'

This language is quoted with approval by the

U. S. Circuit Court of Appeals in an opinion

rendered by Judges Day, Lurton and Severens, in

case of

Mullen vs. U. S., 106 Fed. p. 892.

For the Judge to call especial attention to the

testimony of one witness as against another when
the testimony of the two is diametrically opposed

cannot fail but influence the jury in favor of the

one and against the other. If this were permitted

the universally recognized principle of law already

announced that the jury is the sole judge of the

credibility of the witnesses is nullified and destroy-
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ed for by such comment the court takes away from
the jury the question of their credibility, arbitrarily

establishing the credibility of the one and the lack

of credibility of the other.

(Specifications of Error Nos. 5 to 14, inclusive, and
16 to 21.)

The plaintiff in error objected to the introduc-

tion of applications filed in 1914, over three years

before the filing of the Indictment in this case, and
to all testimony relative thereto. Inasmuch as these

matters were barred by the Statute of Limitations

and the accused could not be prosecuted for any
alleged offense committed in connection therewith,

it was improper to allow these applications or any
testimony as to them. Admitting this evidence to

all intents and purposes, imposed upon the accused

the burden of defending against charges made in-

directly which could not be made direct^. If any
offenses committed in connection with these

old applications had remained unprosecuted for so

long we can see no reason why these dead charges

could be resurrected for the purpose of aiding in

the conviction of the accused for offenses com-

mitted years afterwards. Such procedure effec-

tively deprived the accused of the benefit of the

Statute of Limitations and obviously and surely

must have aided in and prejudiced the minds of

the jurors against the accused and thereby destroy-

ing his credibility before the jury.

True the court permitted this class of proofs

on the theory of being similar acts and therefore

bearing upon the defendant's intent, but if similar

acts are admissible at all, it is only when they are
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sufficiently near in time and related in kind, and
of the same nature and so closely connected with

the transaction as to throw light upon the question

of intent.

We respectfully submit that these old applica-

tions were so far removed and remote in time as to

have no tendency whatever to show the intent of

the accused in doing the things charged in the In-

dictment.

The homestead applications admitted are al-

together different in character, form and substance

from the timber land applications, and could not

throw any light upon the question of intent, in any
event, irrespective of their remoteness in time.

Prettyman vs. U. S., 180 Fed., 30.

(Returning to Specification of Error No. 27.)

In the case of Coffin vs. U. S. (Supra), the

court distinguishes between '*presumption of inno-

cence '^ and ''reasonable doubt," holding that not-

withstanding the lower court had properly instruct-

ed the jury that they must be satisfied of the guilt

of the defendant beyond a "reasonable doubt,"

nevertheless it was prejudicial error to refuse to in-

struct on the presumption of innocence. The court

holds that this presumption is a defense introduced

by law in his behalf ; i. e., presumptio juris, and
that

"In all systems of law, legal presumptions
are treated as evidence giving rise to resulting

proof to the full extent of their legal efficacy."
* * * "reasonable doubt is of necessity the

condition of mind produced by the proof result-
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ing from the evidence in the cause ; it is the re-

sult of the proof, not in the proof itself,

whereas the presumption of innocence is one
of the instruments of proof, going to bring
about the proof from which reasonable doubt
arises; thus one is a cause, the other an effect.

To say that the one is the equivalent of the

other is, therefore, to say that legal evidence
can be excluded from the jury, and that such
exclusion may be cured by instructing them
correctly in regard to the method by which they
are required to reach their conclusion upon the

proof actually before them; in other words,
that the exclusion of an important element of

proof can be justified by correctly instructing

as to the proof admitted; the evolution of the
principle of presumption of innocence, and
its resultant, the doctrine of reasonable doubt
make more apparent the correctness of these

views and indicate the necessity of enforcing
the one in order that the other may continue

to exist."

The presumption of good character, and the pre-

sumption of innocence are so emerged and closely

allied that it is difficult to distinguish the differ-

ence, and the same reasoning and logic applies to

both. To say that there is no presumption of good

character in favor of the accused deprives him of

one of his principal elements of defense and of a

legal presumption to which he is entitled. Indict-

ment by Grand Jury necessarily creates in the

minds of everyone a strong suspicion of guilt and

bad character.

Plaintiff in error requested both in writing

and orally an instruction that the character of one
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accused is presumed to be good where no evidence

to the contrary is produced by either side. (Speci-

fication of Error No. 27; Tr. p. 281), and in the

presence of the jury the court replied '^I declined

that instruction." This refusal was without quali-

fication or explanation. From this the jury natur-

ally might have concluded that the accused must be

presumed to have a bad character even without any

evidence whatever upon that subject. We believe

that the plaintiff in error was entitled to the in-

struction requested.

Mullen vs. U. S., 106 Fed. 892.

Coffin vs. U. S., 156 U. S. 432.

(Specification of Error No. 20.)

The court admitted, over defendant's objection,

testimony of Rasmus Qualheim, a witness for the

government, relative to his filing an application un-

der the Timber and Stone Act on January 9, 1914,

for lands embraced in an indemnity school selection

of the State of Oregon, filed April 9, 1910, which

was concelled on March 3, 1916. It was conceded

by the government's witness Turner, register of the

land office at Roseberg, Oregon, that if Qualheim 's

application had been merely suspended and allowed

to remain of record, he would have been the next

qualified applicant for the land as the State of

Oregon relinquished the land. (Tr. pp. 146-148 and

151- 153.)

This is illustrative of the results that would fol-

low were the department to hold as we have been

contending for, i. e., that a selection or attempted

selection of any character should not effect a segre-
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gation of the land to the extent that all other appli-

cations therefor should be at once rejected, but that

proper practice having regard for the rights of

individuals under the land laws would permit a

filing to remain suspended and of record pending
final disposition of the atempted selection. Further-

more, this class of lands was not mentioned or even

remotely suggested in the Indictment. The court,

however, admitted this evidence as a "similar trans-

action" * * * "for the purpose of showing in-

tent on the part of the defendant." After careful

consideration of our discussion of the various

classes of lands involved or referred to in the In-

dictment, it will be readily discerned that there is

no similarity whatever between the Oregon indem-

nity schol lands and any of the lands alluded to in

the Indictment, and could not possibly throw any
light upon the question of intent.

(Returning to Specifications of Error Nos. 25

and 30.)

Returning to the discussion of the construction

of the Act of June 25, 1910, we submit that the

doctrine of ejusdem generis applies in the construc-

tion of this Act.

"In statutory construction the ^ejasdem
generis' rule is that where general words fol-

low an enumeration of persons or things by
words of a particular and specific meaning,
such general words are not to be construed in

their widest extent, but are to be held as apply-
ing only to persons or things of the same gen-
eral kind or class as those specifically men-
tioned.

'

'

Black's Laiv Dictionary, p. 415.
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See also

Bouvier's Law Dictionary (Rowle's Third

Rev.), p. 979.

36 Cyc, p. 1119-1122.

This rule of construction is discussed and cited

with approval in

Hills vs. Joseph, 'Z29 ^ed., 865.

If the doctrine of ejasdem generis does not serve

to establish the exact intent of Congress in the en-

actment of this statute, the proviso thereto elimin-

ates any posible doubt as to the extent of the power
conferred upon the President.

"A proviso is a clause engrafted on a pre-

ceding enactment for the purpose of restrain-

ing or modifying the enacting clause, or except-

ing something from its operation which other-

wise would have been within it, or of excluding
some possible ground of misinterpretation of

it as by extending it to cases not intended by
the legislature to be brought within its pur-

- view. * * * The appropriate office of the

proviso is to restrain or modify the enacting
clause and not to enlarge it * * *"

36 Cyc. 1162.

(Specification of Error Nos. 22, 37-39.)

At the close of the government's case and again

at the close of the entire case the plaintiff in error

moved for a directed verdict of not guilty and after

the verdict of the jury he made a motion for a new
trial and a motion to arrest judgment, all of which

motions were denied by the court to which rulings



88

plaintiff in error excepted. The court then entered

judgment upon the verdict to which defendant ex-

cepted.

We believe that these questions have been cov-

ered in our discussion of the other issues involved,

and will not now offer further argument.

We therefore respectfuly urge that the judg-

ment of the lower court be reversed.

Respectfully sumbitted,

P. V. DAVIS,

E. M. COMYNS,

Attorneys for Plaintiff in Error.
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STATEMENT OF THE CASE

Carlos L. Byron was indicted jointly with

Frank E. Alley for using the mails in furtherance

of a scheme to defraud, in violation of Section 215

of the Federal Penal Code. The defendant Alley

w^as never apprehended and Byron alone was tried

and convicted. The indictment is in five counts,

each charging the mailing of certain letters in fur-

therance of a fraudulent scheme. The scheme is

set out in detail in Count One of the indictment.

The defendant was convicted on all five counts.

THE INDICTMENT

The fraud scheme alleged in the indictment

briefly summarized is as follows: that the de-

fendants, Byron and Alley, for the purpose of

swindling, cheating and defrauding certain named
persons in the indictment and other persons to the

Grand Jurors unknown and the public generally,

who will be hereinafter referred to as "victims,"

out of their money and property and to defraud

them thereof, would fraudulently and dishonestly

represent, pretend and promise to the said victims

that they could procure for them patents and title

to certain lands in the State of Oregon, w^hich will



])c refciTcd l,o hercnfter ns "selected lands" and

"potcoled lands," if the victims would pay to the

defendants certain sinns of money as location fees

and alleged expenses; that the defendants were

then and had, for a long lime prior thereto, been

snccessfrdiy engaged in procuring for many appli-

cants, title to the said patented and selected lands,

located within the Roseburg, Oregon, Land Dis-

trict and having great value for timber thereon, by

means of the procedure hereinafter set forth. That

the lands designated as "selected" were lands lo-

cated in the Roseburg, Oregon, Land District and

had previously been selected by F. A. Hj^de & Co.

and F. A. Kribs and their transferees, under the

Forest Lieu Selection Act of June 4, 1897. That the

manner and method by which the title to the base

lands offered by the selector had been acquired,

was fraudulent and unlawful and that adverse pro-

ceedings were then pending in the Land Depart-

ment, in which it was sought to cancel the selec-

tions on the ground of fraud. That such adverse

proceedings would result in the cancellation of all

of the selections; that there were large tracts of

other lands located in the said Land District, which

are hereinafter designated as "patented lands,"

which were lands to which patents from the Gov-

ernment had previously been fraudulentlv ob-



tained and Ihat the lands had theretofore been

restored to the public domain by the action of the

Supreme Court in certain suits in equity in which
the United States was plaintiff and the Linn and
Lane Timber Company and others were defend-

ants.

It was a further part of the scheme to defraud,

that the following misrepresentations and pre-

tenses should be used:

(a) That the said selected and patented

lands were open to entry and sale under the

timber and stone act.

(b) That persons who filed through the

defendants' agency on such lands, would re-

ceive patent and title within two years from
the date of the application.

(c) That persons who would make appli-

cations for such lands, through the direction

and guidance of the defendants, to the Land
Office at Roseburg, would, by such applica-

tions and valuable services to be rendered by
defendants, obtain for themselves a prefer-

ence right to purchase such lands from the

Government at $2.50 per acre.

(d) That in order to obtain title to said



lands, it was a necessary and proper procedure

to file an application for same in the Roseburg

Land Office and a preference right to pur-

chase same would be secured thereby.

(e) That the Government purchase price

for the lands was $2.50 per acre and no more.

(f) That it was not necessary for an ap-

plicant to make a personal examination of the

lands applied for under the timber and stone

act, prior to the filing of an application, but

such examination could be made, subsequent

to filing, by an agent.

(g) That by reason of the services lo be

furnished by defendants, such applications

for said lands filed under their guidance and

agency, would be allowed by the officials of

the Land Office, and upon payment of $2.50

per acre by such applicant, the Government

would issue a patent within two years from

the date of his application.

(h) That such applications, filed under

the direction and guidance of the defendants,

would be the first valid applications in point

of time filed in the Land Office for the respec-

tive tracts of land applied for.



(i) That the defendants would require

the victims to pay them from $100 to $1,000

each for their pretended services in locating

them on the lands and pretending to do every-

thing necessary to procure a preference and
vested right to the lands, and that the defend-

ants would cheat and defraud the victims out

of all the money so recei^ed and give them
nothing in return therefor.

(j) That to induce the victims to part

with their money, the defendants would pre-

tend to agree verbally, or in writing, that they

would furnish such necessary additional serv-

ices to secure patents to the lands and that, in

the event any such patent should not be pro-

cured, they would refund to the victims the

money paid them.

(k) Thai for the purpose of allaying and
dispelling the suspicions of the victims, the

defendants would pretend to agree that a por-

tion of the fees, due defendants for their serv-

ices, should be paid after title was secured by
the victims from the government.

(1) That the defendants would, by reason

of their great skill and knowledge of public
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land laws, cause a reversal and change of cer-

tain rules and regulations and decisions of the

General Land Office and Department of the

Interior and in that manner secure title to

such land for their victims.

(m) That the defendants would represent

that many other persons were anxious to make

applications for and secure patent to the said

lands, tlirough the agency of the defendants.

In carrying out this scheme, the defendants

would cause the mails to he used in transmitting

applications, letters concerning same, pretended

notices of appeal and other documents pertaining

to their procedure or plan above outlined.

By way of negativing the above alleged false

representations and pretenses, indictment alleges

that as the defendants well knew:

(a) They had never succeeded in secur-

ing title for any one for either the said select-

ed or patented lands, by means of their said

procedure, or otherwise.

(b) That such procedure was worthless,

useless, sham and of no account whatsoever.

(c) It was impossible to initiate or secure



any preference or vested right to purchase any

of said lands from the Government.

(d) That each and all of the victims, who
should pay money to the defendants for their

pretended services, would be defrauded out of

same.

(e) That neither the selected, nor patent-

ed lands were open to sale, selection or entry

under any of the public land law^s of the Unit-

ed States and all applications for same would
be rejected by the Land Department.

(f) That such lands could not be pur-

chased under the timber and stone act for

$2.50 per acre and, if open to entry, could

only be procured by payment of the appraised

value thereof.

(g) That patent cannot be secured for

any land under the timber and stone act, un-

less the applicant made personal examination

of the land applied for, within thirty days

prior to filing such application, as that was
the rule and regulation of the General Land
Office.

(h) That every application filed for the

purchase of any of said land, would be uni-
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formly rejected, disallowed and denied by the

Land Office.

(i) That upon the various and respective

tracts of land upon which the defendants

would procure their victims to file applica-

tions, there had already been similar applica-

tions to purchase said lands filed by other

persons, which similar applications were prior

in point of time to those filed through the

agency of the defendants.

(j) The defendants never intended at any

time to return or repay any money paid by the

victims to them for their pretended services,

in the event the victims should fail, for any

reason, to secure patent from the Government

for the lands applied for by them.

(k) The agreements made by the defend-

ants for the return of of money to the victims,

in the event of failure to get the land, were

made for the purpose of prevailing upon the

victims to believe that the money would be

returned and to prevent them from discover-

ing the fact that they had been cheated, swin-

dled and defrauded.

Pursuant to the above stated scheme, the de-
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fendants are charged with maiUng and causing to

be mailed five distinct letters, which are set forth

in detail in the five counts of the indictment.

THE PROOF
The indictment alleges a cleverly contrived

swindle, especially adapted to prey upon the public

belief that the acquisition of timber lands, under

the limber and stone act, is a short cut to wealth.

The machinery of the United States Land Office

was taken advantage of to give a semblance of

legality to the methods of the defendants and the

victims of the scheme were beguiled into believing

that the defendants were honest and above board

by the pretended agreements to accept a part of

the compensation for their services and to refund

the payments made, if title was not obtained.

Counsel for Plaintiff in Error make no con-

tention in his behalf that the proof failed lo sup-

port the material allegations in this indictment.

Even a casual inspection of the testimony of the

Government's witnesses, as set forth in the tran-

script of record and particularly the testimony on

cross examination of the defendant Byron, will

convince any one that the defendants w^ere en-

gaged in a bare faced swindle and that they were

common and despicable cheats. The persons de-
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fraiided were from the oidinary walks of life: a

pattern maker, a school teacher, a taxicab driver, a

housekeeper and others to whom it meant a great

deal to part with even a small amount of money.

To show the methods used by the defendants,

who almost invariably operated together, we will

cite two of their transactions.

E. G, Wilson testified (Tr. p. 108) that in

April, 1917, Byron interested him in filing a tim-

ber and stone application on what was claimed to

be very valuabie timber land. Byron represented

that the land was involved in a Hyde and Benson

lieu selection, br.t would soon be thrown open to

entry. That Wilson could obtain a preference

right to the land by filing on same at once. Byron

exacted $300 from Wilson for his services and

gave a written promise to return same if Wilson

did not get title, and Wilson agreed to pay $700 in

addition when title was secured. (See Gov. Ex 7.)

The application was sworn to before a Commis-

sioner and was sent by mail to the Land Office on

March 29, 1917. Byron further advised Wilson

that Alley would take care of the legal end and

Wilson had nothing further to do but make appli-

cation. Wilson's application was rejected by the

Land Office, because the land applied for, which
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had been in a lieu selection, was patented to F. 0.

Kribs, September 5, 1903. (Tr. p. 118.) How-

ever, Wilson was not advised by Byron of this

state of facts (Tr. p. 110) Wilson never got his

money back. Later Byron also located Wilson on

another piece of land involved in a lieu selection.

This was a homestead application. Witness paid

Byron $300 in this instance and obtained a written

agreement similar to the first one. (See Gov. Ex.

8.) This application was filed April 25, 1917;

it was sworn to before a Commissioner and mailed

to the Land Office. The Land Office returned the

application to Alley, because the postoffice ad-

dress of the applicant was not stated in the appli-

cation. The application was never returned to the

Land Office. The same land had previously been

filed on under the timber and stone act by one

Louis Larsen. (Tr. p. 119.) Wilson, of course, did

not get title to this land and never got his $300

back.

The Louis Larsen mentioned was filed on the

land embraced in Wilson's homestead application

at the instance of Byron in 1914. Larsen made a

T. & S. application. He paid Byron $250 for his

services and was to pay $750 more when he got

patent. He had a written contract with Byron to



1 9

ihpA effect. (See Gov. Ex. 2.) Larsen, of course,

never got the land and was afterwards assured by

Byron that the claim would come out all right.

About eight months before the trial of this case,

which was subsequent to the filing of the Wilson

homestead application, Byron told Larsen, he

thought that he would get his claim. (Ti\ p. 78,

79, 87, Gov. Ex. 43.)

There are other instances in the proof where

Byron located two people on the same piece of

land and took money fi^om both of them and gave

written agreements to return the money if the

land was not secured and failed to live up to the

agreement.

Another example of the defendant's fraudulent

operations may be noted in the cases of the wit-

nesses Heales and Miss Shane. Heales made a

homestead application, through Byron and Alley,

in 1916 Byron represented that he should make

a temporary filing and within ninety days every-

thing would be cleared up. That Byron was so

sure it would go through that it was 97 per cent he

would get the land and 3 per cent he would not.

Heales made his application before the County

Clerk at Albany. (Gov. Ex. 27 is the application.)

Heales paid Byron $300 and was to pay $700 more
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when he gol title. After the expiration of the

ninety days, Heales inquired of Byron regarding

the second filing and Byron replied that every-

thing was going along fine. Afterwards the wit-

ness called Byron up and asked him who the two

ladies were who filed at the same time witness did

and Byron said witness was butting into his busi-

ness and if he was dissatisfied, he could get his

money back. Witness requested his money and

Byron said he would see him the next week. Af-

terwards, witness again called Byron, wlio said

that as soon as he could get the relinquishment

from witness he would get the money for witness.

A few days afterwards. Alley called up witness and

requested him to be at the railroad station at a

certain time. Witness went there and met a Miss

Shane with the defendants. They turned over to

him $200 and a promissory note for $100, made

by Miss Shane. Witness then signed a relinquish-

ment to his claim. At the time witness signed the

relinquishment, he had not been advised by either

of the defendants that his application had been

rejected by the Land Office and did not know this

to be a fact. (See Ti\ p. 144, relinquishment and

witness' homestead application are Gov. Ex. 27.)

(Gov. Ex. 28 is witness' contract with Bvron.)
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Heales' applicalion was filed May 6, 1916, upon

a portion of the so-called patented lands. The

application was rejected June 23, 1916; appeal

filed, which was rejected by Commissioner No-

vember 11, 1916, and the case finally closed.

(Tr. p. 184.)

Joanna Shane first learned of the opportunity

to purchase Ihis relinquishment through a Miss

Parker. She was at the station and met Heales

and Byron and Alley, who were handling the pro-

ceedings. After paying over the $200 and the note

to Heales, she went to Albany to file on the land

at Alley's direction; Byron went along on the train.

She was told by either Byron or Alley that she

could file on the land, but was not told that the

land w^as involved in a forest reserve, or in another

T. & S. application then pending. She did not

have any agreement for the return of her money,

if she did not get the claim, but understood that

she could have her money back b}^ asking for it

if the claim did not go through. She also had an

understanding with either Byron or Alley that she

was to pay Byron a further location fee of $700,

when she got title. (Tr. p. 168, Gov. Ex. 44 is

witness' application.)

Miss Shane's applicalion was filed March 16,
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1917. It was rejected because the land was not

open to entry. No appeal was filed and the case

closed April 30, 1917. (Tr. p. 183, 184. Gov. Ex.

44.)

The sending of Miss Shane's application

through the mails was the basis of Count Five of

the indictment.

It will be seen in the Heales-Shane transaction,

that lieales was getting uneasy and when he began

to inquire of Byron about other people who were

in the party when he filed, Byron thought it best

to return his money, but did not do so promptly

and said he would have to wait until some one

else would take up the relinquishment. It is a

typical instance of "robbing Peter to pay Paul."

On cross examination, Byron admitted that he

had located from 35 to 40 people upon land in-

volved in the Hyde and Benson lieu selections;

that he had not kept track of the number and that

he had collected payment in advance from most of

them. That he also located 17 or 18 people on

homestead claims in the Santiam Forest; that he

filed three people on State selections in Oregon

and from 50 to 75 people on lands involved in

State selections in the Seattle Land District since



If)

the year 1913. In most cases he entered into con-

tracts with the persons he located, requiring them

to pay a fee down and the balance when title was

secured and, in the event he failed to get title, he

would repay the money. Defendant knew in 1914,

when he first started locating people on Hyde and

Benson lands, that the Land Department was en-

forcing the rule that an application made for lands

embraced in lieu selection would be rejected be-

cause the land was withdrawn from entry, but he

claimed that the courts had not passed on the

point. He said the Land Office would reject

the applications as long as the lieu selections were

pending and so advised every one who filed; that

he expected to appeal every case to the Secretary

of the Interior so that if the selections were patent-

ed, he could go into the courts afterwards and en-

force his rights. (Tr. p. 229, 232.)

He later stated that the applicants would not

acquire any prior right by filing an application to

lieu lands, but would be entitled to notice of can-

cellation of the selection and in that manner be

likely to be the first ones to file when the lands

were thrown open to entry.

Byron claimed that Alley disappeared in June,

1917, taking with him all the records. Byron paid
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Alley about $100 on each claim for Alley's serv-

ices. From then until the trial in April, 1918,

Byron never made any attempt to ascertain the

status of any of these claims from the Land Of-

fice. He admitted being involved upon contracts

with the applicants, who testified in the case, be-

tween $8,000 and $10,000, but nevertheless, did

not investigate as to the status of any of these

claims after Alley disappeared. During the five

years preceding the trial, which was about the time

that Byron was engaged in locating people on lieu

lands and forest lands and State selections under

contracts as above described, he disposed of prop-

erty to the extent of more than $20,000 and did not

at the time of trial own any property, except cer-

tain mining property, which was in the process of

development. That some of the money that he

obtained from applicants located by him was used

in the development of this mine and the rest used

in paying his living expenses. In fact he did not

segregate the money at all, but used it generally.

In other words, Byron spent this money as fast as

he got it from his victims, although he admits that

he was getting them in on a proposition which was

just as likely to fail as succeed. He has, by his

own testimony, admitted that he did not intend to

return their money because, upon receiving same,
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he immediately put himself out of the position to

return it if he failed to get the land for the ap-

plicants. (Tr. p. 229 to 237.)

ARGUMENT

There are 57 assignments of error. Counsel

for the defendant in error have made no reference

in their brief to assignments 51/2, 7, 11, 12, 18, 19,

23, 25, 26, 29, 30, 31, 32, 33, 34, 36, 37 and 52 and

we presume, therefore, that they have abandoned

them and we will forego argument thereon. Coun-

sel have divided their assignments into 41 "Speci-

fications of Error." For convenience we will at-

tempt to follow in our argument this division of

the assignments as closely as possible.

I.

THE INDICTMENT IS NOT REPUGNANT

Specification of Error 1. Assignment of Error 1.

Counsel claims the indictment to be fatally de-

fective because two averments of the numerous

representations to be made by the defendants in

furtherance of the fraudulent scheme, are incon-

sistent. They call attention to the allegation that

the defendants would represent that by reason of

their pretended alleged services, the applications to
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purchase under the timber and stone act would be

accepted and allowed by the officials of the United

States Land Office. (Tr. p. 10.) They claim that

this allegation is directly contradictory to the alle-

gation that defendants would represent that they

could, by reason of their great alleged skill and

knowledge of public land laws, cause a reversal

and change of certain rules and regulations of the

United States Land Office and the Department of

the Interior and in that manner secure title to the

land. (Tr. p. 13.)

It is not claimed in the indictment that all of

the misrepresentations, which it is alleged Byron

planned to use in furtherance of his scheme, would

be employed by him in talking to each of the vic-

tims, who might come within the range of his

persuasive voice.

There is no repugnancy in these allegations.

The defendant might represent to one party that

his application would be accepted by the Land

Office by reason of the pretended services to be

performed by the defendant. He might go in fur-

ther detail and represent to another victim that the

Land Office would reject the application, but, by

reason of his skill and experience, he could cause

a reversal of their action by appealing to the Com-
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missioncr or the Secretary and secure a reversal

and in tliat manner compel the local office to ac-

cept the filing.

If there is any inconsistency in these allega-

tions, the fault lies not with the indictment but

with the defendant's scheme. Referring to the

proof: the witness Coles testified that Byron told

him that Coles' filing would be rejected, but Byron

would take an appeal to the Land Commissioner,

who would also reject it because he was standing

in with the large interests, but another appeal

would be taken to the Secretary of the Interior,

who would undoubtedly have the application al-

lowed. (Tr. p. 98.)

The defendant might conceive several incon-

isistent means of carrying out a fraudulent scheme

and use one or all of such means.

Lehman vs. United States, 127 Fed. 41 at

45-46.

IL

COMPETENCY OF TESTIMONY AS TO BY-

RON'S REPRESENTATIONS OF AMOUNT
OF TIMBER ON THE LANDS

Specifications of Error 2, 3, 15. Assignments of

Error 2, 3, 17, 39.
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Under the above assignments, the Plaintiff in

Error complains of the admission, over objection,

of the testimony of Seeger, that Byron told him

there was approximately 10,000,000 feet of timber

on the land he applied for and that the reason he

stated under oaih in his application that the land

contained but 1,000,000 feet of timber was that he

had never made an application before and the mat-

ter of filling out same was left to Byron. (Tr. p.

52, 54.) The indictment alleges that the defend-

ants would represent that certain lands, having

great value for timber, were involved in lieu se-

lections and could be entered and acquired under

the T. & S. Act. (Tr. 6.) Indictment also alleges

that the defendants represented that persons who

should, through their agency, file upon such lands

would acquire patent to same and that the proper

find legal method of filing the applications would

be to do so through the agency of the defendants,

Vvho would perform valuable services toward ob-

taining title for their victims. (Tr. p. 8.)

The victims, of course, would not have parted

with tlieir money unless they expected to make

some profit and the above testimony of Seeger is

particularly relevant and material in showing that

the victims relied upon and believed Byron's rep-
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rcsentations and Ihat whatever they did was at his

direction in the belief that he was directing them

to do everything necessary to acquire title. The

fact that the testimony shows up Byron in the

unfavorable light of inducing the victims to de-

ceive the officers of the Government, does not

make the testimony any less relevant or competent.

III.

REGARDING THE REPRESENTATION THAT
IT WAS NOT NECESSARY TO PERSONAL-

LY EXAMINE THE LAND BEFORE FILING

UNDER THE T. AND S. ACT.

Specifications of Error 4, 23, 37, 38. Assignments

of Error 4, 38, 53, 54.

It is urged by Plaintiff in Error that personal

examination of the land by an applicant previous

to filing as is required by Land Office regulations

is contrary to law and, therefore, no testimony

should be admitted as to Byron's representations

on the subject and the jury should have been in-

structed that the defendant committed no crime

by advising the applicants that it was not neces-

sary to visit the land before filing.

The indictment alleges that the defendants

would represent that in order to secure title to the
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patented or selected lands, it was not necessary for

any of the victims to make any actual or personal

examination of the said lands prior to making ap-

plication to purchase same under the T. and S.

Act, but on the contrary an examination of the

said land could be made by an agent for the appli-

cant and at a time subsequent to the filing and

presentation of the application to the Land Office.

(Tr. p. 9.) By way of negativing this allegation,

the indictment alleges that the representation that

such examination was unnecessary was false, frau-

dulent and untrue in this: That in each and every

instance, even if the lands had been subject to

entry, it was required by the rules and regulations,

duly promulgated by the officials of the General

Land Office, thai a personal examination of the

said lands must be made by the applicant within

(birty days prior to the date of his application.

(Tr. p. 18.)

The proof shows that in nearly every instance

the applicants were advised by Byron or Alley that

it was not necessary for them to see the land be-

fore fihng. (Tr. p. 110, 129, 140, 153, 155, 163.)

It nowhere appears that Byron ever advised any

of the applicants that the Land Office regulation

required personal examination of the land and
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that such regulation was being insisted upon and

failure to comply therewith would result in rejec-

tion of their respective applications. Byron testi-

fied that he had experience of many years as a

locator and from the general effect of his testi-

mony, it would appear that he was w^ell acquainted

with the fact that unless the Land Office regula-

tions are complied w^ith, patent cannot be obtained

and that as long as the title to the lands is in the

Government, the courts will not interfere wdth the

Department's construction of the land law^s. (Tr.

p. 232, 233.)

The Court instructed the jury on this point as

follows:

"Another feature of the alleged scheme and

artifice to defraud is that the defendants false-

ly represented that it was not necessary for the

applicants personally to inspect the land to be

filed upon. It is a rule of the Land Depart-

ment that the applicant should so inspect the

land before filing. This rule has been main-

tained for many years and while the Federal

Circuit Courts of Appeal (one of them being

the Ninth Circuit Court of Appeals for this

Circuit) have in two cases held that the De-

partment exceeded its authority in adopting
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the rule, the Land Department has consistent-

ly and uniformly continued to apply the rule

in all instances. The Supreme Court has, in

an analogous case, more recently approved the

basis of the rule, but it has been decided by

that Court that the Courts will not interfere

with the administration of the Land Depart-

ment, while the purchase is in process of ma-

turing into title up to and inclusive of the is-

suance of patent. So that in any event the

enforcement of the rule by the Department is'

a matter within its own control and it is bind-

ing upon applicants, until revoked or an-

nulled, so that a representation that it is not

necessary for the applicant personally to in-

spect the land within thirty days previous to

filing, is not true because the Land Depart-

ment does in fact require it." (Tr. p. 268.)

The particular vice of this representation on

the part of the defendants to their victims was that

they had induced the victims to believe that by

filing upon these lands, they would obtain a pref-

erence right from the Government to later obtain

patent by paying $2.50 an acre to the Government.

Even if the lands were open to entry, if the appli-

cant failed to comply with the regulations requir-
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ing examination of the land before application and

this was discovered by the Land Office, it would

result in the rejection of the application. The ap-

plicants, who filed through the agency and under

the direction of Byron and Alley, understood that

they were to obtain patent from the Land Office.

Even assuming that the defendants in good faith

believed that this regulation was wrong and the

Land Department exceeded its authority in making

such regulation, the only way to obtain the land

applied for, despite the regulations, would be to

wait until the land got beyond the reach of the

Land Department and had been patented to other

parties and then bring a suit in equity to impress a

trust upon the land for the benefit of the appli-

cant. The so-called selected lands were involved

in unapproved lieu selections, which had been

held up for many years by the Government and

there was no certainty as to when action would be

taken upon the selections. The applicants paid

their money to Byron on the assumption that they

would obtain patent from the Land Office and not
in contemplation of an equity suit some time in

the hazy future, which would be of problematical

outcome. If Byron simply told these applicants

that it was unnecessary to examine the land before
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filing, knowing the true situation as above stated,

such representation was undoubtedly false and

fraudulent, particularly in view of the fact that

he did not intend to repay the money which he had

obtained from these applicants.

Counsel devotes considerable space to an argu-

ment that the aforesaid regulation is unauthorized

by law and cites many decisions. The reason and

authority for the regulation is set forth in the case

of Frank L. Chambers, 40 L. D. 85. It is true that

the Court of Appeals in the Seventh Circuit, in the

case of Hoover vs. Sailing, 110 Federal 43, pro-

nounced this regulation invalid and that this court

in the case of Robnett vs. United States, 169 Fed-

eral 778, declared that a false statement in an ap-

plication as to personal examination of the land,

could not be made the basis of prosecution for

perjury. But in a later case, Ballinger vs. Ness,

33 App. D. C. 320, the Court of Appeals for the

District of Columbia, held that this regulation was

valid. This case was appealed to the Supreme

Court of the United States and that Court held:

"The Secretary's decision rejecting the re-

lator's application was not arbitrary or capric-

ious, but was based upon a construction of

Section Two, which was at least a possible one.
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had long prevailed in the Land Department,

had been approved in United States vs. Wood,

70 Federal 485, and Hoover vs. Sailing, 102

Federal 716, and has since been sustained by

the Court of Appeals in the present case. True,

a different construction had been adopted in

Hoover vs. Sailing, 100 Federal 43, and has

since been followed in Robnett vs. United

States, 169 Federal 778, but this, instead of in-

dicating that the Secretary's decision was ar-

bitrary or capricious, illustrates that there was

room for difference of opinion as to the true

construction of the section and that to deter-

mine whether the relator's application con-

formed thereto, necessarily involved the exer-

cise of judgment and discretion."

The Supreme Court refused to mandamus the

Secretary to disregard this regulation on the

ground that as long as the land was under the

jurisdiction of the Land Department, the Courts

would not interfere with its construction of the

law. Ness vs. Fisher, 223 U. S. 683.

The ultimate question in the case at bar is the

good faith of the defendants. It is obvious that

this representation could be used with great ad-

vantage by the defendants in securing money from



29

their victims, who would be unable, by reason of

ph3'sical disability, the season of the year, incon-

venience or expense, to comply with the regula-

tions requiring personal inspection of the land.

Such representation, made with the intent to frau-

dulently deprive people out of their money, is

fraudulent. Durland vs. United States, 161 U. S.

306-316; United States vs. Comyns and Byron,

Supreme Court, January 7, 1919.

IV.

THE APPLICATIONS FILED IN 1914

Specification of Errors 5 to 14 Inclusive and 16 to

21 Inclusive. AssignmeRts of Error 5, 6,

75/2, 8, 9, 10, 13, 14, 15, 16, 20,

21, 22, 24, 27, 28.

Under this head it is urged in the brief of the

Plaintiff in Error that it was error to admit testi-

mony relative to certain timber and stone applica-

tions made at the instance of Byron and Alley in

the year 1914. It is claimed that these transac-

tions occurred more than three years from the

date of the finding of the indictment and, there-

fore, the statute of limitations would intervene.

It is also claimed that they would not be admissible

as tending to prove a continuing crime and would
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have no tendcncj^ lo show the intent of the accused

in the years 1916 and 1917, when he caused other

appHcations to be filed.

The appHcations filed in 1914, concerning

w^hich testimony was given by a number of wit-

nesses (Tr. p. 51, 78, 88, 120, 122, 126, 128, 137)

show that exactly the same plan and scheme was

used in inducing these applicants to file upon these

lands as was employed in 1916 and 1917 to secure

other applicants. The testimony does not include

all of the persons who were induced to file upon

the patented and selected lands. The defendant,

Byron, admitted on cross examination, that he had

located 35 or 40 people upon the selected lands and

17 or 18 upon the patented lands on homestead

claims, besides others on timber and stone claims.

(Tr. p. 229.) So, during the period from 1914 to

1917 inclusive, a great many people were located

by Byron upon these lands by virtue of practically

the same representations made by Byron in the

year 1914.

According to the witnesses, who filed in the

year 1914, Byron advised them that by filing upon

the selected lands they w^ould obtain a preference

right to later acquire patent, when the selections

were cancelled and the lands thrown open to entry,
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upon paying the Government purchase price of

$2.50 per acre. Byron gave them written con-

tracts, whereby it was agreed that the apphcants

would pay a certain amount of money in cash,

ranging from $250.00 to $500.00 and would pay

the balance up to $1,000 upon receipt of patent.

Byron, on his part, agreed to return the money

paid to him in the event that they were unsuccess-

ful in obtaining patent. It was shown by the evi-

dence that in all the cases the applications had

been rejected; in most cases that the applications

had been finally closed upon the records of the

Land Office and the money had not been refunded

by Byron as the contract provided for. It was

shown in a number of instances that the money

had been demanded by the applicants, but Byron

had put them off and evaded payment. The per-

sons located in 1916 and 1917 were located under

the same conditions and upon practically the same

representations as made in 1914.

The gist of the offense, under which Byron

was convicted, is the use of the mails and the stat-

ute of limitation runs not upon the scheme to de-

fraud, but from the time the mails were used. The

scheme to defraud might be originated seven or

eight years before the defendants used the mails
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and yet the existence of the scheme to defraud

might be proven notwithstanding the fact that it

extended over a time beyond the three year statute

of hmitations. It might be well to call the Court's

attention to the fact that in several instances, By-

ron located persons on certain lands in 1914, and

later in 1916 and 1917 relocated other parties on

the same lands without having repaid the persons

located on these lands in 1914, The witness Hing-

ston was located on both a timber and stone and

homestead claims in 1914. Later in 1917, Byron

located the witness Farr on the land involved in

Kingston's homestead application and took $200

from Farr for his services without notifying Hing-

ston or repaying him. (See Gov. Ex. 35.) Also in

1917, he located the witness Wilson upon land in-

volved in the application of Louis Larsen. Larsen

was located by Byron in 1914 and paid Byron

$250.00, but never got his money back. (Tr. p.

78.) Other duplications of this kind occurred

several times.

We think that the contention of counsel is

wholly without merit.

V.

THE HOMESTEAD APPLICATIONS



33

Counsel assigned as error the admission over

objection of testimony regarding the homestead ap-

pHcation of Phihp Kingston, which was filed in

April, 1914.

This application was filed under similar cir-

cumstances as the other applications and Kingston,

at the same time, filed a timber and stone applica-

tion. In each case he had a contract with Byron

for the return of his money in the event he failed

to secure patent. Later, in 1917, the witness Farr

was located on the same piece of land by BjTon.

This particular instance has been discussed before

in this brief and its relevancy is apparent without

argument. Assignment 22 relates to the admission

in evidence over objection, of testimony relating to

the homestead application of the witness Coe. Coe

was induced by Byron to file both a timber and

homestead application at the same time upon two

parcels of the so-called selected lands and paid By-

ron $800. He received contracts from Byron in

which it was agreed that his money would be return-

ed in the event of failure to obtain patent. (Gov. Ex.

17 and 18.) His claims were rejected and he de-

manded the return of his money, but Byron never

paid same. (Tr. 128 to 135.)

Assignments 8 and 22 relate to the admission
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in evidenre over objection, of testimony relating

to the filing by one Qiialheim of an application to

purchase land involved in a State selection. (Tr.

p. 146 to 153, 157. Ex. 30.) The transaction in

this case was similar to those mentioned in the in-

dictment. Byron induced Qualheim in 1914, to

file on land upon which there was a pending, un-

approved State selection. An appeal was filed

and his application finally rejected and the case

closed February 10, 1916. A man named Barker

filed a relinquishment by the State of all claims to

said land and contemporaneously filed a homestead

application, which was allowed March 13, 1916.

Qualheim paid Byron $300 and got an agreement

such as has been referred to before in this brief.

BATon evidently never paid attention to the status

of the Qualheim case, after getting his money and

causing him to file on the land. Demand was made

of Byron for the return of the money paid about

fourteen or fifteen months before trial, which was

in April, 1918, but Byron never repaid the money.

Argument is not necessary to show the relev-

ancy of this testimony on the question of good

faith and intent of the defendant.

The above testimony, showing similar acts and

transactions of the defendant, was admitted for
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the purpose of determining his intent, scheme and

course of dealing.

The Court properly limited the effect of this

class of testimony by telling the jury that they

need not consider these applications for any other

purpose than for determining the intent with

which the defendant acted in this case in doing

what he did. (Tr. p. 276.)

The above testimony was properly admitted.

Riddell vs. United States, 244 Federal 695.

VI.

THE REGULATION REQUIRING APPRAISAL

Specifications of Error 15, 24, 35. Assignments of

Error 17, 39, 50.

On November 30, 1908, the General Land Of-

fice promulgated the following regulations:

"Regulations under the Act of June 3, 1878

(20 Stat. 89) and amendatory acts, commonly

known as the timber and stone act, are hereby

revised, modified and reissued as follows:

An}^ lands subject to sale under the foregoing

acts may, under the direction of the Commis-

sioner of the General Land Office, upon ap-

plication or otherwise, be appraised by small-
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value, but not less than $2.50 per acre, and,

therefore, no sales shall be made under said

acts except as provided by these regulations."

Other regulations to carry out the above pro-

visions were also promulgated at the same time.

They are set forth in page 43 of the brief of Plain-

tiff in Error and, therefore, we will not repeat

them. This regulation has been in effect ever

since its promulgation and is now in existence.

Plaintiff in Error contends that this regulation

is invalid and, therefore, no testimony regarding

Byron's representations as to the value of the se-

lected or patented lands, or representations that

the lands could be acquired for $2.50 per acre,

should have been admitted. Complaint is made of

the Court's instructions on this point and to Ihe

Court's refusal to instruct that the regulation was

invalid and not the law and that the defendants

committed no crime by so advising the applicants.

The indictment alleges that the defendants rep-

resented to the victims that the purchase price re-

quired and exacted to be paid by the United States

for the selected or patented lands and the timber

thereon, under the provisions of the timber and
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stone act, was $2.50 per acre and no more (Tr. p.

9), whereas in truth and in fact, as tlie defendants

well knew, lands under the timber and stone act

could be procured from the Government only by

the pajiTient of the appraised value thereof, which

in each and every instance would be many times

greater than the sum of $2.50 per acre.

Most of the witnesses testified that Byron gave

them to understand that the lands could be acquir-

ed from the Government for $2.50 per acre. In

some instances Byron did tell the applicants that

the Government might appraise the lands and in

one instance stated that if the appraisal price was

more than $2.50 per acre, he would make up the

difference himself. (Tr. p. 100, 101.)

It is apparent that many of the applicants,

dealing with Byron, would not have paid him all

the wa3^ from $150 to $500 down and gone to the

expense of filing an application for the land and

agreed to pay the difference between the first

payment and $1,000, when title was secured, if

Byron had given them to understand that the Gov-

ernment would appraise the land for its value and

require the applicant to pay the value as appraised

before patent could be secured. This misrepresen-

tation was, therefore, an important one, which the
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defendanl used in inducing the applicants to part

with their money. Whether the regulation was a

valid one or not, Ihe fact remains that the Land

Department was enforcing it and patent could not

be secured unless the appraisal price was paid,

providing, of course, the appraisal was made with-

in the time limited in the regulation. Of course,

the applicants might pay the appraisal price and

then sue in the Court of Claims for the recovery

of the difference between that and the $2.50 per

acre, but this Vv-as not contemplated so far as the

applicants understood. They were paying their

monej^ to Byron and expected to receive a patent

from the Government without an^' aftermath or

litigation, uncertain in its results. Cases cited un-

der paragraph four of this brief, on the point re-

garding personal examination of the lands, are

equally applicable here.

It is not necessary for the Court to determine,

as a matter of law, whether this regulation was

valid. The Court's instruction on this point cor-

rectly stated the issues in the case. The Court

said:

"Still another feature, which may be

alluded to, is as to the appraisement of the

land to determine its value and when the ap-
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praisement is made, it determines the price to

be paid therefor. It is insisted tliat, in making

and adopting this rule, the Land Department

has exceeded its authority. It is sufficient to

say that the Land Department is enforcing the

rule, and has been since its adoption, and it is

the rule by which all applicants for the pur-

chase of land are to be governed, so that a

representation, if made, that the applicant

could not be required to pay to exceed $2.50

an acre for the land, is not true and not the

law." (Tr. p. 268.)

The Court further instructed that if the defend-

ant Byron believed that he was right and the Land

Department was wrong, if he made the representa-

tions alleged with the intent to defraud the per-

sons to whom the representations were made, out

of the money they might pay to him, he would be

guilty of a scheme to defraud. (Tr. p. 277.)

The Court also instructed that as to the legal

phases attending Byron's transactions, if he had

acted upon the advice of lawyers and honestly and

in good faith sought legal advice and in good faith

and honestly followed such advice, he could not be

convicted of crime which involves wilful and un-

lawful intent, even if such advice were an inac-
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curate construclion of Ihe law. (Tr. 276, 277.)

We submit tliat the Court gave all the instruc-

tions to which the defendant was entitled under

this head.

The reason and authority for this regulation is

explained in the cases of

Virinda Vinson, 39 L. D. 449 at 450.

Lizzie Lawson, 44 L. D. 585.

In the last mentioned case the Secretary of the

Interior said:

"Congress has been specifically informed

of the departmental regulations requiring ap-

praisement of timber and stone lands and sale

thereof at their appraised value, but in no case

for less than $2.50 per acre (Annual Report of

Secretary of Interior for 1908, page 14), and

has thereafter made large additional appro-

priations to carry on the new work thus im-

posed on the field service of the General Land

Office.

"The Supreme Court of the United States,

in the case of the United States vs. Midwest

Oil Company, 236 U. S. 459 at 481, in speaking

of a long-continued practice of this Depart-

ment, in connection with certain withdrawals,
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said: 'Its (Congress') silence was acquiescence,

lis acquiescence was equivalent to consent to

continue the practice until the power was re-

voked by some subsequent action by Con-

gress.' This being true, Congress has not only

acquiesced, but, by the appropriations men-

tioned, has affirmatively approved the prac-

tice of the Department in this connection."

Counsel devotes much attention to earlier land

decisions, which are contrary to this regulation,

but these are not particularly in point because the

Land Department has consistently enforced this

regulation since 1908 and as long as they continue

to enforce it, it must be conformed to by appli-

cants for lands under the jurisdiction of the Land

Department.

Ness vs. Fisher, 223 U. S. 683 at 691.

VII.

THE STATUS OF THE PATENTED LANDS

Specifications of Error 25, 26, 30 and 32. Assign-

ments of Error 40, 41, 45 and 47.

The situation regarding the patented lands re-

ferred to in the Indictment and upon which Byron,

the plaintiff in error, attempted to locate a number

of people through the representations alleged in
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ihe Indictment, is about as follows: In a certain

equity suit filed in the United States Circuit Court

for Oregon on May 25, 1908, it was sought to can-

cel the patents to certain lands which had been

fraudolently acquired from the government. The

case was entitled "United States vs. Linn and Lane

Timber Co. and C. A. Smith et al." A decree can-

celling the patents was rendered on October 20,

1910, and the decree was affirmed by this Court

on May 20, 1912, and by the Supreme Court on

March 8, 1915.

The Cascade National Forest was created by

Proclamation dated March 2, 1907. The Santiam

Nadonal Forest was created by Proclamation dated

July 2L 1911, and included a part of the Cascade

National Forest. A portion of the lands involved

in the equity suit were located within the exterior

boundaries of the Cascade Forest and later in the

Santiam Forest. The balance of the lands includ-

ed in the said equity suit Vv'ere outside the limits

of the Santiam Forest but were contiguous to said

forest. This latter class of lands were withdrawn

by Executive Order of August 13, 1912, looking

towards legislation providing for the permanent

inclusion of such lands within the forest.

THE LANDS WITHIN THE EXTERIOR LIMITS
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OF THE FOREST

The applications filed for these lands through

Byron's solicitation were first rejected because the

local land office had not been notified that the

lands had been restored to the public domain and

open to entry.

(See Ex. 47, 48, 49 and 39. Tr. p. 189 to 192.)

This was a proper rejection of such applica-

tions.

Holt vs. Murphy, 207 U. S. 407, 414.

Germania Iron Co. vs. James, 89 Fed. 811.

Later, on April 20, 1916, after the Land De-

partment had notified the local office that the

lands had been restored to the public domain, but

were not open to entry because included in the

Santiam Forest, other applications were filed at

Byron's instigation, which were likewise rejected

because the lands were included within the said

forest.

The Plaintiff in Error contends that inasmuch

as these lands were patented at the time of the

creation of the Cascade and Santiam Forest they

could not become part of the forest, and that upon

cancellation of such patents the lands were re-
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stored to the public domain and should have been

open to entry under the land laws.

The position of the Land Department is stated

in the decision of the Commissioner upon the ap-

plication of K. E. Parker, who was one of the wit-

nesses in the case at bar. (See Ex. 51.)

The Commissioner there said, citing a decision

of the Secretary:

"The executive order was made August 13,

1912, at a time when the United States was

asserting its rights arising from Puter's fraud

in acquiring title. When cancellation of the

outstanding legal title was effected, the title

so reacquired related back to the date w^hen

the legal title was lost, revesting the United

States as perfect uninterrupted title as it held

at the inception of the fraud. The judgment,

in effect, established the fact that the patent

was never intelligently made and an equitable

title remained in the United States because of

the fraud practiced by the grantee upon the

United States. This is established by the de-

cree.

"An order of reservation operates upon

the equitable as well as the legal rights of the
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United States in the land, and when the legal

right is subsequently canceled, the order of

reservation which has been made while legal

title was outstanding is effective, for the com-

plete title is merely reunited where the equit-

able title was all the time. The decision is

affirmed."

The testimony of Mr. Millrick of the Land De-

partment also explains the Department's practice

with regard to these lands. (Tr. 196 to 200.)

We contend that the holding of the Depart-

ment in this respect is a proper one. The Court's

attention is called to the case of

Bradford vs. U. S., 222 Fed. 258.

This was a case where certain patents to public

lands were cancelled on the ground of fraud. The

Court in considering the effect of the cancellation

decree states:

"The decree of the Court declared void,

cancelled and annulled, the patents that had

been issued and the conveyances made there-

under and restored to and declared the land

to be the property of the United States. This

cancellation has the effect of wiping out as

though never existing, the patents and convey-
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ances in question."

It is further held in this case that the effect of

the cancellation of the patents would be that the

land was to be considered as continuously the

property of the United States.

See also

Alice M. Reason, 36 L. D. 279.

Sarah V. White, 40 L. D. 630.

THE LANDS EMBRACED IN THE EXECUTIVE

WITHDRAWAL

These lands are in the same situation as those

included within the exterior limits of the forest,

as the temporary withdrawal order was proclaimed

on August 13, 1912. This was some time before

the applications in question were made.

The executive order of August 13, 1912, is as

follows:

"Under authority of Act of Congress, ap-

proved June 25, 1910 (36 Stat. 847), and on

recommendation of the Secretary of Agricul-

ture, it is hereby ordered that the public lands

herein described be temporarily withdrawn

from settlement, location, sale or entry, sub-

ject to the provisions of the aforesaid act.
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(Here follows description of lands.)

"The object of this withdrawal is to with-

hold from disposition lands awarded to the

United States by the Circuit Court of Appeals

pending disposition by Congress of legislation

now before it, looking to the inclusion of the

lands within a national forest."

Counsel claim that the President did not have

authority to withdraw these lands, because the

order was not for the public purpose mentioned

in the statute.

The act of June 25, 1910, in part provides:

"That the President may temporarily with-

draw from settlement, location, sale or entry,

any of the public lands and reserve the same

for water power sites, irrigation, or classifica-

tion of lands or other public purposes to be

specified in the orders of withdrawal."

A temporary withdrawal for the purpose of

including land within a national forest, which is

for the purpose of preserving the water sheds and

to conserve the water rights, is surely the same

general purpose as that of a withdrawal for water

power sites, irrigation or classification of lands.

This was so held bv .Fudge Wolverton in his de-
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cision upon niotioji for new ii-inl. (Tr. p. 292.)

If the doctrine of "Ejiisdcni Generis" be ap-

plied to the words "other public purposes" in the

statute, it would certainly be held to mean with-

drawal for the purpose of including lands within

a national forest, because the reservation of the

lands for the purpose of preserving water sheds,

would naturally serve also to preserve water power

sites and irrigation. This is similar in principle to

the case of Caminetti vs. United States, 242 U. S.

470 at 487.

The President has power to make such with-

drawals in aid of contemplated legislation.

United Stales vs. Midwest Oil Company,

236 U. S. 459.

II is obvious that the scheme of the Plaintiff in

Error to locate persons upon these lands was an

absolutely worthless and impractical procedure, as

Byron, as well as his counsel Mr. Comyns, well

knew. The Land Department held that these so-

called patented lands were within the national for-

est. The applications made for these lands under

the direction of Byron were uniformly rejected.

As admitted by Mr. Comyns (Tr. p. 222, 223) as

long as the lands were within the jurisdiction of
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the Land Department there was no way to obtain

title, either through the Land Office or the Courts,

except by action of Congress. Therefore, as long

as the Land Department continued to hold that

these lands were within the national forest, there

would be no way of obtaining title and it is appar-

ent that lands once within a national forest will

remain there more or less indefinitely. Yet, in

view of this situation, Byron took large sums of

money from these applicants and spent it as fast

as he got it. His procedure with relation to this

class of lands was just as fraudulent as his trans-

actions in locating people upon the lieu selections.

VIIL

THERE IS NO LEGAL PRESUMPTION THAT
THE DEFENDANT HAS A GOOD CHARACTER
Specification of Error 27. Assignment of Error 42.

The Court denied a requested instruction to the

effect that the character of one accused is pre-

sumed to be good, where no evidence to the con-

trary is produced by either side.

The Court's refusal to so instruct was not error.

Greer vs. United States, 245 U. S. 559.

IX.

LAND EMBRACED IN AN UNAPPROVED LIEU
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SELECTION IS SECxREGATED FROM THE
PUBLIC DOMAIN

Specifications of Error 28, 29, 31, 33, 34, 36. As-

signments of Error 43, 44, 46, 48, 49, 51.

Counsel for Plain I iff in Error claim that it

was error for Ihe Conrt to instruct the jury that

unapproved forest lieu selections, such as involved

in this case, operate to segregate the land selected

from the public domain so as to prevent the allow-

ance of any other applications for the land selected

during the pendency of such selection.

The Land Office rule in this respect has been

in existence for more than 15 years.

"Good administration requires that pend-

ing the disposition of a selection, even though

erroneously received, no other application, in-

cluding any portion of the land embraced in

said selection, should be accepted, nor should

any rights be considered as initiated by the

tender of such application."

Santa Fe Railroad Co. vs. California, 34 L.

D. 12, 13, Decided July 3, 1905.

"A third party cannot be permitted to in-

trude himself into a transaction of exchange

of lands pending between another party and
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the United States, under llie act of June 4,

1(897, Wlien sucli a transaction is entered up-

on, it is for the government alone to determine

the sufficiency of the title to the land tendered

by the selector. While an application for se-

lection of public lands is pending, and until

it is disposed of, the land involved is not sub-

ject to another entry, and no subsequent ap-

plication not based on antecedent claim of

right in the land will be received or recog-

nized. Porter vs. Landrum (31 L. D. 352,

353); F. C. Finkle (33 L. D. 233, 235)."

O'Shee vs. Coach, 33 L. D. 295, 297, decided

October 29, 1904.

The procedure announced in the said depart-

mental decisions, has been followed ever since the

said decisions were rendered and is now in effect.

Of this Mr. Comvns, counsel for Plaintiff in Error

and a witness for the defendant at the trial of this

case, is well aware. (Tr. p. 220.) The defendant

Byron also knew of the existence of this regula-

tion. (Tr. p. 231.)

The authority of the Land Department to make

such a regulation, we think, is well settled by the

following cases:
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Holt vs. Murphy, 207 U. S. 407.

Germania Iron Co. vs. James, 89 Federal 810.

McMichael vs. Miuphy, 197 U. S. 804, 312.

Lyle vs. Patterson, 228 U. S. 211.

Counsel devote some space in their brief to

quibbling about an unapproved selection not being

an entry and cite a number of early land decisions,

which appear to be contradictory to the present

practice of the Land Office.

If it is within the power of the Land Depart-

ment to give a homestead or timber and stone

entry a segregative effect, it is certainly also with-

in its power to give such effect to a selection or a

proffered selection.

The Land Department has power to make ap-

propriate rules for the orderly administration of

the public land laws.

Champion Lumber Co. vs. Fisher, 227 U. S.

445, 448, 449.

Holt vs. Murphy, 207 U. S. 407.

X.

THE REFERENCE TO MR. MILLRICK'S TES-

TIMONY IN THE INSTRUCTIONS

Specifications of Error 32 and 33. Assignments of

Error 47 and 48.
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The Court at one place in the instructions

nialves reference to the testimony of the witness

Milhiclv, and Plaintiff in Error urges that this is

prejudicial error. The instruction complained of

is as follows:

"An application filed for entry must not be

confused with what is styled a contest. A con-

test may be filed by any one who believes the

selector is not legally entitled to the selection.

If the contestant is successful, then he has the

first right to file on the land, but a mere ap-

plication to enter is not a contest, although it

is sometimes treated as a contest. The prac-

tice in this respect has been clearly defined to

you by Mr. Millrick, and you will remember

what he said about it. Ordinarily, therefore,

under the practice, a person will not apply for

entry where a selection is pending that is in

course of investigation and decision by the

Land Department; but if he believes the se-

lection to be irregular or illegal, he will file a

contest, and if his right be better than that of

the selector, then he may make his filing on

the land."

Millrick, who was a member of the Board of

Law Review of the General Land Office at Wash-
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ington, had testified as to the Land Office practice

with respect to the c!a5ises of lands involved in the

case. (Tr. 63 to 78, 80 to 87, 196 to 200.) At one

place in his testimony, being especially examined

by the Conrt. he stated that while a timber and

stone application was pending, none other can be

filed. If one vranted to inaugnrate a contest, he

could attack its validity, assert that it was not made

in compliance with the law, and he conld file an ap-

plication to contest it in the local office and it would

be a contest in issue. The Court then interposed

this question: "It would be a contest and not an

application for the land? A. Yes." (Tr. p. 74.)

Again the witness testified in detail that an un-

approved selection segregated the land selected and

that an application for such land would be rejected

and further that a timber and stone applicalion was

not a contest. (Tr. p. 83, 84.)

The Court in giving the instructions complain-

ed of was merely explaining to the jury the dif-

ference between an application and a contest and

v/ithout going inio great detail drew the jury's

attention to Mr. Millrick's testimony on the sub-

ject, thereby clearly indicating lo the jiuy that Ihe

Court had adopted Millrick's construction of the

rule on the subject, which the witness stated clear-
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]y and elaborately.

There is nothing in the reference to Mr. Mill-

rick from which the jury would be at all likely to

infer that the Court was drawing an invidious dis-

tinction between Millrick and the witness, Comyns,

or any other witness.

The Courl will take judicial notice of the rules

and regulations made by the Land Department re-

garding the sale and exchange of the public lands.

Cosmos Company vs. Gray Eagle, 190 U. S.

301, 309.

The Court also instructed the jury as follows:

"Another idea advanced by the defendant,

and especially by Mr. Comyns, a witness in his

behalf, is to the effect that the filings of the

fipplicanis could and would in the end be

made the basis of suit on the part of the appli-

cant against the selector, if his selection should

be approved by the Land Department, and a

patent should subsequently be issued to him;

the purpose of the suit being to declare the

patentee the holder of the legal title, but in

trust for the applicant. The idea is delusive

and misleading in Ihis: In the first place, un-

der the rules and practice of the Land Depart-
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inenl, the applicanl here would get no prefer-

ential or prior right b^^ his apphcation, and

without that it could form no basis upon

\vhich to predicate such a suit; and, in the

second place, the Land Department having

passed upon the facts touching the alleged

fraudulent selection, the decision of the Land

Department w^ould become final, and after the

patent shall have issued could not again be

inquired into either in the Land Department

or the courts."

Counsel claim this instruction to be error on

the ground that Comyns did not testify that ques-

tions of fact determined by the Land Department

could be review^ed by the Court, but conceded that

the Department was the final judge of the fact.

The instruction correctly stated the law.

Fisher vs. Rule, decided by Supreme Court

January 7, 1919.

Counsel did not take any exception to the

Court's reference to the testimony of Comyns, nor

make any suggestions of any kind to the Court

that Comyns did not testify as the Court stated.

(Tr. p. 281, 287.) It is too late to urge this point

now for the first time upon appeal.



57

Van Deiisen vs. United States, 151 Fed. 989,

992.

Alexander vs. United States, 138 U. S. 353,

355.

The Coiiil niiglil have well inferred from the

testimony of Comyns that he contended that the

title of the selector, whose selection was approved

by the Department, conld be attacked in the Conrts

by a timber and stone applicant, who had filed on

the selected land before snch approval. (Tr. p.

220.)

Furthermore, this idea was especially urged by

the defendant himself when he was on the stand.

(Tr. p. 231.)

So in any event no prejudice resulted to the

defendant in the instruction complained of and

could in no way have changed the result of the

case.

Myers vs. United States, 223 Fed. 919 at 925.

CONCLUSION

The defense in this case was principally made

of numerous contentions of error on the part of

the Uand Department in the construction and ad-

ministration of the Land Laws. In fact, according

to the defendant and his counsel, the Land Depart-
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nient \vi)s wrong in aboul everything it did. Tlie

case, in its last analysis, is simple enough. The

defendant, according to his own testimony, located

a large number of people upon lands, which the

T^and Department held were not open to entry. He

knew that the applications would be rejected, but

relied either upon obtaining advance notice when

the lands would be thrown open to entry, or upon

maintaining an equity suit against a subsequent

patentee to the lands. He charged large sums of

money for his services in locating applicants and

promised to return their money, if he could not

get title for them and immediately upon receiving

the money put himself out of a position to redeem

such promise by spending all of the money so paid

him and also making himself judgment proof by

fraud as condemned by Section 215 of the Penal

disposing of all the property he had. This was a

Code.

United States ^^s. Comyns and Byron, decided

by the Supreme Court January 7, 1919.

The defendant was fairly tried and rightly con-

victed and the judgment should be affirmed.

In the hope that this brief may be of some as-

sistance to the Court, it is respectfully submitted.

I
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B. E. HANEY,
United States Attorney for Oregon.

JOHN J. BECKMAN,
Assistant United States Attorney.
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UNITED STATES OF AMERICA,
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Upon Writ of Error to the District Court of the

United States for the District of Oregon.

PETITION FOR REHEARING OF PLAINTIFF

IN ERROR

Comes now Carlos L. Byron, the above named
plaintiff in error and respectfully petitions this

Honorable Court to grant a rehearing in the above

entitled cause upon the grounds hereinafter stated

and set forth.

In the opinion of the court filed herein in discus-

sing the first specification of error which refers to

the inconsistencies of the allegations of the indict-



ment charging on the one hand that the accused rep-

resented that by reason of their pretended and al-

leged serveces the proposed applications to purchase

under the Timber and Stone Act would be accepted

or allowed by the United States land officials and

that the government would within two years upon

payment of $2.50 per acre issue a patent to the land

applied for and on the other hand that the accused

could and would by reason of their great alleged

skill and knowledge of public land laws cause a re-

versal and change in certain rules, regulations and

decisions of the land deparment and in that manner
secure title to the land applied for, this Honorable

Court made use of the following language

:

"It is said the indictment is fatally defective

because of inconsistencies between certain

averrments of numerous representations made
by defendants in furtherance of the scheme
charged herein. It is said that the allegations

that the defendant did represent that by rea-

son of their pretended services, applications

to purchase under the Timber and Stone Act
would be accepted and allowed by the land of-

fice, is contradicted by another allegation to

the effect that defendants did represent that
they could, by reason of their knowledge of the

public land laws cause a reversal and change of

certain rules and regulations * * * and in that

v/ay secure title to the lands.

In the scheme charged there may have been
some seeming or real inconsisencies. Certain
of the alleged misrepresentations would be used
by the defendants in persuading one of the
Victims' who might be defrauded while others
v/ould be made to another; yet, if the scheme
was as pleaded the indictment was sufficient."



It appears to us that in considering the matter

the court overlooked the fact that the indictment

does not in any place allege that different methods

would be used in pursuing the various persons to

be defrauded. The averrments in the indictment

are general and seem to be intended to apply to all

the victims without exception. Nowhere is it al-

leged that the defendants contemplated a different

method of pursuit of the numerous alleged victims

or that some of the alleged misrepresentations

would be used in inducing one of the proposed al-

leged victims to part with his money, and other mis-

representations to induce others so to do. So far as

the indictment is concerned all of the alleged mis-

representations are applied to all of the alleged vic-

tims. This being true we find in the final analysis

that each of the proposed victims were told by the

defendants that they would obtain title to the land

through the medium of the Land Department under

the rules and regulations as they then existed on

the one hand and on the other that the defendants

could not procure the land in this way but would

by reason of their great knowledge cause a reversal

in these rules and regulations and in thi^ manner
secure the land, which two statements are altogether

irreconcilable, contradictory and inconsistent.

It may be argued that under the averrments of

the indictment as above stated it would be sufficient

for the government to prove beyond a reasonable

doubt that the defendants made either one of the

said false representations as to what they could and

would do for the applicants but this would not cure

the error or reconcile the inconsistencies and if



the application of this reasoning: would have such

effect, then it was the duty of the trial court to in-

struct the jury correctly upon the requirements of

the law relative to the necessity of prior personal

examination of the land, appraisement and other

features of the law presented in our Brief, and if

the defendants represented that they could and

would obtain a change or reversal of the rules and

regulations of the department, it is very material

that the court should instruct the jury fully and

accurately as to what the law was on the various

points involved and thereby give the jury the op-

portunity of knowing whether or not the rules and

regulations were authorized by statute and if they

found that they were not so authorized then of

considering whether or not the defendants had a

reasonable ground to believe or would honestly

believe that the rules and regulations of the de-

partment were in excess of the authority granted

to it, and if they had reasonable grounds to believe

they could effect a correction of these illegal re-

quirements, the presumption would be that if the

land department was wrong it could be induced

to changed its rules to conform to the law and de-

fendants would be entitled to this presumption.

In this connection we wish to call the court's atten-

tion to the fact that the trial court instructed the

jury that it is a rule of the land department that

the applicant under the Timber and Stone Act should

inspect the land before filing which rule has been

maintained for years and was a matter within the

control of the department so that any representa-

tion that is not necessary for the applicant to in-



spect the land before filing is not true because the

land department does in fact require it. (Spec, of

Error 38.)

The court also instructed the jury to the same
effect in reference to the necessity of the appraise-

ment of the land saying

"It is sufficient to say the land department
is enforcing the rule so that a representation,
if made, that the applicant could not be re-
quired to pay to exceed $2.50 per acre for the
land is not true and not the law." (Spec, of
Error 35.)

It will be observed that the court in this instruc-

tion assumed the responsibility of stating that the

law did require the appraisement, and we believe

a fair interpretation of the instruction relative to

personal examination is that the court instructed

the jury that the law required such examination
prior to filing.

We respectfuly urge that the trial court was
wrong in its position on both these points. The Act
of Congress providing for the disposition of these

lands does not require that the applicant state that

he has personally examined the land, nor does it

require that he make affidavit of the value of the

land or the timber thereon; nor, does it o-ive the

Land Department the authority to require affi-

davit relative to either of said matters.

In discussing the admissibility of testimony
to the effect that plaintiff in error told witnesses
that there was about ten million feet of timber
on the land applied for, and that acting under the



advice of Byron witnesses had stated in their ap-

plications that the land contained but one million

feet the court evidently overlooked our contention

that inasmuch as these applications are in the form

of affidavits which contain instruction to the

effect that anyone swearing falsely to any state-

ment therein contained will be guilty of perjury,

such testimony would naturally place UDon the ac-

cused the odium of subornation of perjury, thereby

branding the accused before the jury as criminals,

because of counselling and aiding the applicants

in commiting the crime of perjury.

If this requirement that one applying for land

under the Timber and Stone Act should state the

amount of timber on the land and the value of the

land as well is in excess of the authority conferred

by statute to the Land Department, such false

statements are not perjury, and consequently nei-

ther the one making the affidavit, nor the one coun-
selling and advising the same is guilty of any
crime, and it was the duty of the trial court, upon
proper request, to so instruct the jury, in order that

the accused should not be denounced by them as
guilty of subornation of perjury. The court was
requested to instruct that the defendant did not
commit any crime by advising applicants that it

was not necessary to visit the land personally be-

fore making affidavit as to its character. (Spec, of
Error 23.)

The defendant also requested an instruction to

the effect that the defendant did not commit any
crime by advising or counselling the applicants that
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stating either the value of the land or the timber

and that in so advising the applicants committed no
crime. (Spec, of Error 24). The court refused

all requested instructions on these points and in its

consideration of the case overlooked the matter
as no reference was made thereto in its opinion.

In its opinion this Honorable Court in discussing

the matter of the necessity of previous personal

examination of the land and the legality of the

rule of the Land Department requiring such exam-
ination says:

"The view of the District Court was em-
bodied in an instruction to this effect: That
the Land Department by rule, required that the
applicant should personally inspect the land be-
fore filing; that the enforcement of the rule
by the Land Department was a matter within
its own control and was binding upon appli-

cants until revoked or annulled "so that a rep-
resentation that it is not necessarv for the ap-
plicant personally to inspect the land within
thirty days previous to filing, is not true be-
cause the Land Department does require it.

It is to be remembered that the defendants
in executing the scheme charged, would induce
the Victims' to believe that by filing upon the
lands they would obtain a preference to obtain
patent by paying $2.50 per acre to the gov-
ernment, the applicants also understanding
that they were to obtain patents from the Land
Office. Byron never informed them that the
regulations with respect to personal inspection
before filing was, in his opinion, in excess of
the authority of the Land Department, nor
did he tell them that unless regulations made
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by the Land Office were compiled with the ap-

plications would be rejected. On the con-

trary, the applicants said that they paid Byron

on the assumption that they would obtain

patents."

The instruction of the trial court above quoted

assumed that the witnesses testified that Byron told

them that by filing upon the lands they would ob-

tain a patent from the government through the

medium of the Land Department by paying not to

exceed $2.50 per acre and this court assumes to

take the same position but we respectfully submit

that in our opinion such assumption is absolutely

unjustified by the evidence in the case. This as-

sumption absolutely ignores the testimony of Byron

himself. Byron testified that he knew that the

Land Office would reject applications as long as the

Lieu Selections were pending and SO ADVISED
EVERYBODY WHOM HE FILED and that while

the selection was pending no patent could issue

but if the matter was pursued to the secretary he

would be in shape to go to court afterwards, and if

the selections were patented he would be entitled

to notice. (Tr. p. 231.) Byron also testified that

his proposition to the applicants was that he would

acquire these lands hot by virtue of any right

that the applicant would acquire to obtain patent

from the Land Office but that he would

either 'secure them advance notice w^icji

would enable them to be the first party to

file after the land was thrown open to entry or

would wait until someone else got title and then

bring suit in the courts. (Tr. p. 232.) Bvron also
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fied in this case that they would acquire a prior right

to the land by filing an application or that by mak-
ing such application they would obtain a prior right

to file when the land was thrown open to entry.

(Tr. p. 233.) Byron's testimony is coroborated by
several of the witnesses and also bv his written

contracts which are on file as exhibits in this case.

Nearly all the contracts, as we remember them, are

substantially the same as that shown on page 115 of

the Transcript which contains the following

:

"Which land at present is embraced in an
uncancelled Lieu Selection of F. A. Hyde &
Co. * * * * It is agreed that Mr. Byron will

employ competent counsel to represent second
party with said application and carry same
through the Department of the Interior and
court of last resort; that he will use all law-
ful means to secure title to the said land for
the second party and that in case of the failure
to secure such title after having exhausted
all legal means he will repay. * * * * "

We do not recall any of the witnesses claiming

that they did not know the contents of their con-

tracts with Byron and we must, therefore, pre-

sume that they were fully cognizant of all the

terms thereof. Byron was also corroborated in his

contention that he fully informed the applicants

that their filings would be rejected by the testimony

of Mrs. Ernst, a government witness, (Tr. 123,)

where she states that Byron told her the land was
part of the Hyde & Benson tract and was in litiga-

tion, and that her filing would be rejected.

Mrs. Ernst also admitted that Byron had
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explained to her that there was a ruling of some

court that it was not necessary to ^o on the land

which shows that the applicant must have been in-

formed, as Byron claims, of the fact that under

the rules of the Land Department, personal exami-

nation was required but that the court had ruled

that it was not necessary under the statute. In

this Byron was absolutely correct.

Hoover vs. Sailing. (110 Fed. 43.)

U. S. vs. Robnett. (169 Fed. 778.)

Government witness Coles admitted that Byron

told him that if the department failed

*'To appraise the land within a certain time

he would naturaly get it for $2.50 per acre

and that Byron had promised if the govern-

ment had appraised the land for any amount
over $2.50 per acre, that he would pay such ad-

tional amount out of the fee * * * "

This witness also testified that he knew his ap-

plication would be rejected; that his appeal to the

commissioner would also be rejected but thought

"that we would most probably get the second
appeal (to the secretary) on the sfround that
the land had been obtained by fraud and the
defendant convicted of fraud."

He was familiar with the testimony in the Hyde
case in which it was shown that all the Oregon
land had been obtained fraudulently. Witness said

that under the circumstances he was willing to

take a chance and understood he would have the

first right when the claims were cancelled. This
testimony harmonizes with the language of the con-
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tracts between Byron and the applicants. This wit-

ness also stated that someone in Washington, D.

C, would wire

''So that he knew in advance of the Land
Office in Seattle or Roseburg what the de-
cions would be."

which corroborates the testimony of Byron in this

connection. (Tr. pp 103, 104.)

Miss Nettie Thomason, another government wit-

ness, testified that Byron told her that the land

would be thrown open for entry sometime ''maybe

several years" from then and that the land was in-

volved in litigation; also Byron told her "if it was
cruised by a government cruiser, and if it was
worth more than that I was to pay more than that."

She stated that she knew she was taking a long

chance and that it might be several years before

the land was thrown open and that Byron told Mr.
Funkhauser, another government witness, he being
one of the alleged victims, the same things. (Tr.

p. 150, 151.)

Carrie Brown, another government witness, ad-

mitted that Byron told her there was no chance of

getting the land until it was thrown open by the

government and that by filing she got the RIGHT
TO BE NOTIFIED when it was thrown open; but
that it might be one year or ten years before the

land was thrown open. Her filing, (Ehibit 32),
was one of the Hyde and Benson Lieu Selections.

She admitted that Byron told her that she was to

pay the government more than $2.50 an acre if it

was appraised at more and that by filing she would
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receive notice in time to go and make another filing

before anyone else could make filing; that

she knew her chances for the land were absolutely

uncertain and precarious. She also testified that

Byron told her that she only stood a chance of get-

ting notice and that her rights WERE NO BET-

TER THAN ANYBODY ELSE'S at the time the

land was opened to entry. This testimony corrobor-

ates Byrons to the effect that he did not tell the ap-

plicants that they would obtain an absolute prefer-

ence right by filing and that what he expected was

advance notice by virtue of having filed so that the

applicant could make another filing- before the can-

cellations by the Department became generally

known. (Tr. pp. 153, 154.)

Mr. Funkhauser, another government witness,

stated that Byron told him that his land was the

Hyde and Benson land and that whenever it was
thrown open there would be a chance to get it and
by filing he would be notified when the land was
open; that the Land Office required examination

before filing but that Byron told him it was not

necessary to see the land before filing and that he

would have to pay $2.50 per acre but that the gov-

ernment would probably cruise the timber, or had
already cruised it. (Tr. p. 155.)

Witness Parr for the government also testified

that Byron told him the land WAS NOT OPEN at

the present time but that it would be in from 9
MONTHS to 10 YEARS; that the Land Office

would reject his application and that he might be
required to pay more than $2.50 per acre. (Tr. pp.
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158, 159.) And although he testified on his direct

examination that Byron told him that his filing

would give him a prior right for another filing he

explained what he understood by prior right saying

on cross examination, that Byron told him that his

filing would give him an advantage because he could

get notice and that he construed this to mean that he

would have some prior right. That he understood

from Byron that he obtained no right by the first

filing but had to take a chance as everybody else

to get notice before someone else did, (Tr. 160.)

all which absolutely corroborates Byron't testimony

as to his representations in respect to the advant-

ages that the applicants would receive by filing and
that the land might be appraised for more than

$2.50 per acre. Farr is one of the alleged victims

upon which Count 2 of the indictment is based and
the mailing of his application is the overt act

charged in this count. (Tr. 159, 160.)

Mrs. George, a government witness, being the

person upon whom Count 3 of the Indictment is

based, testified that Byron told her the land was in

litigation; that when it was open for settlement

she would have an opportunity to get the land and
that her filing would give her no particular right

but just the opportunity to receive notice and of

knowing where the land was and something about

it, and that she would have a better opportunity for

filing when the land was open. (Tr. p. 161.)

Claire Phipps, being the alleged victim upon
which Count 4 of the Indictment is based and the

mailing of whose application is averred as the only
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overt act in Count 4, testified among other things

that she thought she would have to pay the govern-

ment $2.25 or $2.50 per acre but understood that

she would have to comply with the government re-

quirements in this matter which means in our opin-

ion that she was told that the land might be ap-

praised. (Tr. 163.) Under this testimony we
respectfully urge that the court should have in-

structed the jury as to the law relating to appraise-

ment and should not have limited the instructions to

the regulations of the Land Department as it did.

If our contention is correct there was not sufficient

evidence to support Byron's conviction under

Count 4.

Johanna C. Shane, a government witness, the

mailing of whose application and money order is

the basis for Count 5 of the Indictment and which

was the only overt act charged therein testified

among other things that she understood that she

would be compelled to pay whatever the govern-

ment price was and that she thoug:ht the land was
worth whatever the government appraised it at;

and she thought it was appraised according to

stumpage. (Tr. 169.)

Under this testimony we submit that the court

should have instructed the jury as to the law on
appraisement and if our contention is correct there

is not sufficient evidence to support the conviction

under Count 5.

Eula Templeman, another witness for the gov-
ernment, testified that she knew the land was some
of the Hyde lands and that it is so stated in her
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contract. She did not repudiate the contract in any

^
way which corroborates Byron's testimony to the
effect that he had intended to carry the applicants
claim to the land into the courts and tends to prove
that Byron did not promise to get the land through
the Land Department without resorting to the
courts. (Tr. p. 170.)

K. E. Parker, another government witness, on
cross examination testified that Byron had advised
her that her first application served the purpose of

giving notice of her settlement and that he also

told her and discussed with her the status of the
land in reference to its being a part of the Santiam
National Forest and that it could not be held to be a
part of this reserve for the reason that at the date
of the proclamation creating the same the land she
applied for was private property embraced in an-
other patented entry. (Tr. p. 179.)

Under this testimony the court should have
fully and correctly instructed the jury on the legal

status of these lands and an instruction covering
only the position of the Land Department on the

subject was not sufficient as such instruction did not
cover every phase of the case developed by the evi-

dence therein, and deprived the defendant of his

defense of good faith.

We contend that any instructions to the jury
should give the jury an opportunitv to decide as to

the credibility and the weight to be givei) to the
testimony of all the witnesses, including- the de-
fendant, and that whenever reference is made to

the evidence, that which is favorable to the accused
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should not be excluded from the consideration of

the jury; that in a case of this character, involv-

ing so many complicated and intricate Questions of

law and procedure the court should take ^reat cau-

tion not to present to the jury complicated question
*

of law which are not material to the case, and if it

is true that the question of the legality of the regu-

lation requiring previous personal examination, and

the regulation requiring appraisement of the land

and timber was not material the jurv should not

have been instructed upon these issues at all, for

such instructions could not help but confuse and

befog the mind of the jury upon the real issues

involved.

Then too, any instruction of the court which

had a tendency to eliminate from the consideration

of the jury the testimony of the defendant himself,

such instructions would practically deprive the de-

fendant of the benefit of his own testimony, and the

law providing that a defendant may testify in his

own behalf would be rendered unavailing to him.

In the case of Allison Vs. United States (160

U. S. 203; 49 L. A. 395) Mr. Chief Justice Fuller

in analyzing the effect of certain instructions to

the jury, in a case quite different from the one at

bar, applied in the analysis of the case the logic for

which we are here contending, sayins*

:

"Defendant had testified to the facts upon
which he based his belief that he was in peril,

and it was for the jury to say from the evidence
whether the facts as he stated them actually
or apparently existed And if the
jury regarded the remarks of the court as
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applicable generally to defendant's testimony,

then defendant was practically deprived of its

benefit, and the statute enable him to testify

was rendered unavailing.

In our opinion, the liability of the jury to

thus understand these observations was so

great that their utterance constitutes reversible

error.

Justice and the law demanded that, so far

as reference was made to the evidence, that

which was favorable to the accused should not

be excluded. His guilt or innocenc? turned
on a narrow hinge, and great caution should

have been used not to complicate and confuse
the issue. But the charge above quoted ig-

nored the evidence tending to show that de-

fendant had not armed himself at all, but had
a gun with him for the purpose of sport. * * *

If there were evidence—and as tc this the

record permits no doubt—tending to establish

that defendant carried his gun that morning
for no purpose of offense or defense, then this

disquisition of the court was calculated to

darken the light cast on the homicide by the

attendant circumstances as defendant claimed
them to be; and of this he had just crause to

complain, even though there were competent
evidence indicating that he harbored designs
against his father's life, as frequently inti-

mated by the court,—intimation which we fear
seriously trenched on that untrammeled de-
termination of the facts by the jurv to which
parties accused are entitled."

If the evidence showed that all the victims had
been told that it was not necessary under the rules

of the Land Department to visit the land before

filing or that they could obtain the land without
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appraisement under the regulations of the Land

Department the instruction given by the District

Court might be possibly considered sufficient to

cover these elements of the case but we do not

understand that the evidence was so limited as this

nor do we understand that all the applicants under-

stood they were to obtain patents from the Land

Office as will appear from the foregoing references

to the transcript.

This Honorable Court in its opinion states that

*'Byron never informed them that the res^ulations

with respect to personal inspection before filing was
in his opinion in excess of the authority of the Land
Department." We think this is error and that the

court overlooked the fact that some of the witnesses

testified that defendant told them that the Land
Office required personal inspection before filing but

that the court had decided that it was not necessary

so to do. Some of the witnesses also admitted that

they were informed by Byron that the land might
be appraised and that they might be compelled to

pay more than $2.50 per acre. It must also be re-

membered that Byron explained fully to at least one
of the applicants the status of the lands in the

Forest Reserve and also that his proposition to the

applicants was that he would acquire the lieu lands
not by virtue of any right that the applicant would
acquire to obtain patent from the Land Office but
that he would either secure the applicant advance
notice which would enable the applicant to be the
first party to file after the land was thrown open
or would wait until someone else got title and then
bring suit after patent was issued to another to
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impress a trust for the benefit of the applicant.

(Tr. 179 and 232.) In the light of this testimony

we think that this court erred in its conclusion that

Byron did not tell the applicants that unless the

regulations made by the Land Office were complied

with the application would be rejected. On the con-

trary Byron's testimony precludes any such con-

clusion as do also the contracts between Byron and

the applicants on file as exhibits.

It must be remembered that the District Court

charged the jury that the rules of the Land De-

partment controlled applications for the purchase

of lands and that a representation that the appli-

cant could not be required to pay to exceed $2.50

per acre for the land "is not true and not the law."

It was Byron's contention throughout that the De-

partment exceeded its authority in requiring ap-

praisement and the above references to the tran-

script, we believe, will show that he explained this

matter fuly to several of the applicants as admitted

by them and claims to have explained this matter

fully to all the applicanis. His testimonv to this

effect raised an issue of fact which should have been

submitted to the jury and it was incumbent upon the

court to instruct the jury not only as to the regula-

tions of the Land Department but also to the law

upon the subject independent of the regulations.

Byron's principal defense was that of good faith

and if there is any evidence whatever to the effect

that he explained the conflict between the law and

the regulations of the department on these mat-

ters the court should have instructed upon both,
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otherwise the accused was deprived of his principal

defense. If it is true that this is "NOT THE
LAW" as instructed by the thial court and that

Byron's contention that it is the law is erroneous,

this instruction might not have been prejudicial

but if Byron's contention was correct an dthe reg-

ulations of the Department were in excciss of its

authority, it surely cannot be said that the de-

fendant was not prejudiced by this instruction.

While immaterial errors in a charee may not

be prejudicial or reviewable, however, if the court's

instruction, though correct in itself, necessarily

can have no connection with the case except to mis-

lead the jury, the error is prejudicial. Hibbard vs.

U. S., 172 Fed. 66.

This court in passing upon the question of ap-

praisement remarks:

"Our opinion is that the question of the va-
lidity of the regulations was not directly in

issue, for if the defendant believed that his

view as to the invalidity of the regulation was
sound, yet, if he knew the rule and made the
representations that he is charged to have
made * * * he would be guilty * * * "

It is true the District Court instructed the jury
that if he sought in good faith legal advice and fol-

lowed it, he could not be convicted even though the

advice were erroneous. But this does not cure the
error. It reaches but one phase of the situation.

Another phase is this: if the legal advice was as
Byron testified to the effect that this regulation was
beyond the authority conferred by statute as was
held in the opinion of two Judges of District Courts



21

referred to and quoted from in our brief, the in-

structions of the trial court undermined and weak-

ened defendants defense of good faith, for in the

face of the courts interpretation of the law and

regulations the jury would unavoidably discredit

Byron's testimony that he had sousfht this advise

or that the lawyers consulted really gave him such

advice. They would naturally believe that the very

eminent lawyers consulted knew the law and did

not advise defendant as claimed by him.

Another phase of the matter is that under such

conditions the jury would be persuaded that Byron

was not telling the truth when he said that he had

advised the applicants of the conflict between the

regulation and the law as he understood it.

Referring to the withdrawn lands this court

in construing the Act of June 25th, 1910. omitted

to refer to the last section of that act providing

"That hereafter no Forest Reserve s;hall be

created or shall any addition be made to one

heretofore created * * * except by Act of

Congress."
This court uses the following language

:

''And in our opinion a temporary with-

drawal, in order to include the land within a

National Forest is within the general purposes

contemplated by the statute." U. S. vs. Mid-

west Oil Co., 236 U. S. 459.

The case here cited in our opinion has no bear-

ing upon the question at issue for the reason that the

facts involved therein arose prior to the passage of

the Act of June 25th, 1910, and when the restric-

tions shown in the last section of the Act were not in
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force and the authority of the president to make

such temporary withdrawls was sustained because

of the long acquiescence of Congress, as the Chief

Executives of the nation had made such withdraw-

als ever since the foundation of the government

without protest on the part of Congress and without

direct statutory authority so to do. Evidently

Congress was dissatisfied to leave this authority

in the hands of the Chief Executive and, therefore,

limited it.

We think this court is in error when it holds

that although Byron knew that while the Land De-

partment held these withdrawn lands could not be

filed upon, notwithstanding this knowledge he took

the applicants money with the intention of deceiv-

ing them. One of the government witnesses dis-

tinctly recollected that Byron told her that the land

she applied for which was within this Forest Re-

serve was in and should not be held to be a part of

the Santiam National Forest for the reason that

on the date of the proclamation creating that forest

the land was private property embraced in a pat-

ented entry and did not revert to the forest upon
the cancellation of the patent. (Tr. 179).

The instructions of the District Court eliminated

from the consideration of the jury the testimony
of this witness for the government and also Byron's
testimony on the status of the lands in the Santiam
Forest Reserve. If the trial court's instruction on
this subject was erroneous as to the status of the
land after the cancellation of the patent and Byron's
contention as revealed to the applicant above re-
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ferred to for lands embraced within that reserve is

correct, the erroneous statement was certainly pre-

judicial for the jury was entitled to a correct state-

statement of the law on this subject in order to de-

termine whether or not Byron was acting in good

faith when he made these representations to the ap-

plicant. The court in its instructions to the jury as-

sumed that there was no issue whatever before the

court except as to the requirements of the rules and

regulations of the department irrespective of wheth-

er or not they were in conflict with the law as ex-

pressed by Congress. While Byron's principal de-

fense was that he explained the legal status of the

lands and fully informed all the applicants of the

difficulties they would encounter in attempting to

acquire the same even specifying in his contracts

with them that he would carry it to the court of last

resort.

The honorable court in its decision recites:

"Plaintiff in error takes the position that because

these lands were patented at the time of the creation

of the Santiam Forest, they never became part of

such forest and therefore, that upon cancellation

of such patents the lands were restored to the pub-

lic domain and ought not to have been held not

open to entry under the land laws."

This we respectfully suggest is not our position.

It will be readily admitted that the equitable title

at all times to the so-called patented lands was in

the government. It is the contention of the plaintiff

in error that when the legal title to the land passed

from the government, the control of the Executive
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Department passed with it. It will be noted that

the legal title was out of the government at the

time of the creation of the reserve and that at such

time said land was not within the contemplation of

the executive order creating the reserve; that all

control of the Executive Department passes with

the legal title is well settled by the decisions.

Bicknell vs. Comstock, 113 U. S. 149.

Moore vs, Robins, 96 U. S. 530.

In view of this conflicting evidence, how can it

be determined what the jury found the defendant

guilty of? It must have believed either that Byron

represented that he could obtain patents through

the medium of the Land Department which he de-

nied (Tr. pp. 231-233) or through the proceedings

outlined by him and which he testified was ''his

proposition to them," namely, ''either secure him

(applicant) advance notice v/hich would enable ap-

plicant to be the first party to file after the land

was thrown open to entry, or would wait until some-

one else got title and then bring suit in the courts.''

(Tr. p. 232.) The issue of whether or not Byron

could get or believed he could get the lands through

the land office was submited to the jury under com-

prehensive instructions relative to the rules and
regulations of the department; while the issue of

whether or not he could get the land through the

courts was taken away from the jury or at least not

submitted to it.

We construe this court's opinion to hold that

it was immaterial what the law was. If this is true

defendant's right to testify in his own behalf was
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denied him and the jury was deprived of its right to

determine the credibility of the witnesses.

How could the jury judge the defendant's in-

tention under these disputed issues without being

instructed as to what the law was, or when laboring

under erroneous interpretations of the law by the

trial court, or when evidence of such vital impor-

tance to the defendant's claim of honesty and good

faith was ignored and eliminated from its consider-

ation?

On what theory was Byron convicted? Was it

because the jury did not believe he told the appli-

cants that they would not acquire these lands by
virtue of any right they would have to get patents

from the land office, or was it because they did not

believe his representations about bringing suits in

the courts after title had passed to others? If but

one of these reasons, which one was it? If they dis-

credited his evidence on the former proposition, but

not on the latter then his rights were submitted to

a jury mystified, uninstructed or erroneously in-

structed on the law involved, any one of which con-

ditions should entitle the defendant to a new trial.

For the reasons hereinbefore urged, we respect-

fully submit that a re-hearing should be granted

in this case, and that the questions involved therein

be given fuller and more comprehensive consider-

ation.

Very respectfully submitted,

P. V. DAVIS,

E. M. COMYNS,
Attorneys for Petitioner.
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In the District Court of the United States, for the

District of Arizona.

IN EQUITY—No. E-T7—Phoenix.

STANDARD OIL COMPANY (a Corporation),

Complainant,

vs.

CHARLES R. HOWE, C. M. ZANDER and

RUDOLPR KUCHLER, Members of the Tax

Commission and of the Board of Equalization

of the State of Arizona, H. S. ROSS, Treasurer

and Ex-officio Tax Collector of the County of

Cochise, State of Arizona, and JOHN F. ROSS,

County Attorney of said County, S. S. ACKER,

Treasurer and Ex-ofBcio Tax Collector of the

County of Coconino, State of Arizona, and C.

B. WILSON, County Attorney of said County,

W. W. BROOKNER, Treasurer and Ex-officio

Tax Collector of the County of Gila, State of

Arizona, and HUGH M. FOSTER, County

Attorney of said County, J. A. Duke, Treasurer

and Ex-officio Tax Collector of the County of

Graham, State of Arizona, and W. R. Cham-

bers, County Attorney of said County, PICK-

ENS ANDERSON, Treasurer and Ex-officio

Tax Collector of the County of Greenlee, State

of Arizona, and DAVE W. LING, County At-

torney of said County, SAM F. WEBB, Treas-

urer and Ex-officio Tax CoUector of the

County of Maricopa, State of Arizona, and L.

M. LANEY, County Attorney of said County,

I. N. HART, Treasurer and Ex-officio Tax Col-
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lector of the Count}^ of Mohave, State of Ari-

zona, and S. D. STEWAET, County Attorney

of said County, J. W. RICHARDS, Treasurer

and Ex-o^cio Tax Collector of the County of

Navajo, State of Arizona, and THORWALD
LARSON, County Attorney of said County, C.

M. TAYLOR, Treasurer and Ex-officio Tax

Collector of the County of Pima, State of Ari-

zona, and KIRKE T. MOORE, County Attor-

ney of said County, C. W. GORHAM, Treas-

urer and Ex-officio Tax Collector of the County

of Pinal, State of Arizona, and H. G. RICH-
ARDSON, County Attorney of said County,

IGNATIUS BURGOON, Treasurer and Ex-

dfficio Tax Collector of the County of Santa

Cruz, State of Arizona, and LESLIE C.

HARDY, County Attorney of said County, P.

J. KEOHANE, Treasurer and Exofficio Tax

Collector of the County of Yavapai, State of

Arizona, and F. L. HAWORTH, County Attor-

ney of said County, W. D. RILEY, Treasurer

and Ex-officio Tax Collector of the County of

Yuma, State of Arizona, and H. WUPPER-
MAN, County Attorney of said County,

Defendants.

Bill of Complaint.

Standard Oil Company, a corporation, as com-

plainant, brings this its bill of complaint against

said defendants, and each of them, and thereupon

your orator complains and says: [1*J

•Page-number appearing at foot of page oforiginal certified Transcript

of Record.
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I.

Each of the above-named defendants to wit,

Charles R. Howe, C. M. Zander, Rudolph Kuchler,

H. S. Ross, John F. Ross, S. S. Acker, C. B. Wilson,

W. W. Brookner, Hugh M. Foster, J. A, Duke, W.
R. Chambers, Pickens Anderson, Dave W. Ling,

Sam F. Webb, L. M. Laney, I. N. Hart, S. D. Stew-

art, J. W. Richards, Thorwald Larson, C. M. Taylor,

Kirke T. Moore, C. W. Gorham, H. G. Richardson,

Ignatius Burgoon, Leslie C. Hardy, P. J. Keohane,

F. L. Haworth, W. D. Riley and H. Wupperman, is

and has been a citizen and resident of the State of

Arizona.

Complainant is a corporation organized and exist-

ing under and by virtue of the laws of the State of

California, and is a resident and citizen of said

State.

IL

Said defendants, Charles R. Howe, C. M. Zander

and Rudolph Kuchler are now, and at all times dur-

ing the year 1918, have been the duly qualified and

acting members of and constitute the State Tax

Commission of the State of Arizona and the State

Board of Equalization of said State.

At all times herein mentioned Cochise County,

Coconino County, Gila County, Graham County,

Greenlee County, Maricopa County, Mohave County,

Navajo County, Pima County, Pinal County, Santa

Cruz County, Yavapai County and Yuma Comity

were duly organized and existing counties and politi-

cal subdivisions of the State of Arizona.

Defendants John F. Ross and H. S. Ross are now
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and at all times during the year 1918 were respec-

tively the County Attorney and the Treasurer and

Ex-officio Tax Collector of said Cochise County;

defendants C. B. Wilson and S. S. Acker are now

and at all times during the year 1918 were respec-

tively the County Attorney and the Treasurer and

Ex-officio Tax Collector of said Coconino County;

defendants Hugh M. Foster and W. W. Brookner

are now and at all times during the year 1918 were

respectively the Count}^ Attorney and the Treasurer

and Ex-officio Tax Collector of said Gila County;

defendants W. R. Chambers and J. A. Duke are now

and at all times duiing the year 1918 were respec-

tively the County Attorney and the Treasurer and

Ex-officio Tax Collector of said Graham County;

defendants Dave W. Ling and Pickens Anderson are

now and at all times during the year 1918 were re-

spectively the County Attorney and the Treasurer

and Ex-officio Tax Collector of said Greenlee

County ; defendants L. M. Laney and Sam P. Webb

are now and at all times during the year 1918 were

respectively the County Attorney and the Treas-

urer and Ex-officio Tax Collector of said Maricopa

County; defendants S. W. Stewart and I. N. Hart

are now and at all times during the year 1918 were

respectively the County Attorney and the Treasurer

and Ex-officio Tax Collector of said Mohave County

;

defendants Thorwald Larson and J. W. Richards

are now and at all times during the year 1918 were

respectively the County Attorney and the Treasurer

and Ex-officio Tax Collector of said Navajo County;

defendants Kirke T. Moore and C. M. Taylor are
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now and at all times during the year 1918 were re-

spectively the County Attorney and the Treasurer

and Ex-olfficio Tax Collector of said Pima County;

defendants H. G. Richardson and C. W. Gorham are

now and at all times during the year 1918 were re-

spectively the County Attorney and the Treasurer

and Ex-officio Tax Collector of said Pinal County;

defendants Leslie C. Hardy and Ignatius [2] Bur-

goon are now and at all times during the year 1918

were respectively the County Attorney and the

Treasurer and Ex-officio Tax Collector of said Santa

Cruz County; defendants F. L. Haworth and P. J.

Keohane are now and at all times during the year

1918 were respectively the County Attorney and the

Treasurer and Ex-officio Tax Collector of said

Yavapai County and defendants H. Wupperman

and W. D. Riley are now and at all times during the

year 1918 were respectively the County Attorneys

and Treasurer and Ex-officio Tax Collector of said

Yuma County.

III.

This suit involves a controversy between com-

plainant, a resident and citizen of the State of Cali-

fornia, and said defendants, who are each of them

residents and citizens of the State of Arizona, and

this suit is also one arising under the constitution of

the United States of America, and the amount in-

volved herein, exclusive of interest and costs, greatly

exceeds the sum or value of three thousand ($3,000)

dollars.

IV.

It was and is stated in the original articles of in-
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corporation of your complainant tliat the purposes

for which it was formed, were to acquire, sell, lease,

develop and deal in oil lands and interests therein,

to buy, sell, transport, produce, refine and deal in oil

and petroleum and their products and other mer-

chandise, and to erect, lease and operate oil refin-

eries and warehouses, and lay and maintain pipe

lines, and to acquire all lands necessary for such

refineries, warehouses and pipe lines and the other

business of the company. Complainant's principal

office and place of business is located in the City and

County of San Francisco, State of California.

In pursuance of the purposes for which it was in-

corporated, as aforesaid, complainant has, and prior

to the year 1917 had, acquired extensive areas of

land in the State of California in which it has, and

13rior thereto had, developed valuable wells produc-

ing crude petroleum in large quantities, and had

built up and developed in the State of California an

extensive business of producing, buying, transport-

ing, refining, selling and distributing crude and re-

fined petroleum and the products and by-products

thereof. Within said State of California complain-

ant had theretofore built or acquired extensive pipe

lines and refineries, oil tanks, storage reservoirs, oil

well equipment and manufacturing plants, together

with real estate and other properties, all of which

were and are of the value of more than forty millions

of dollars.

As a part of its said business complainant was

then and theretofore engaged in manufacturing in

its refineries and plants in the State of California
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large quantities of gasoline, naphtha, engine distil-

late, lubricating oils and greases and other products
and by-products of petroleum, which, together with
large quantities of crude petroleum produced or pur-

chased by it, were sold, distributed and disposed of

in the State of California, and in other States of

the United States in interstate commerce. In that

behalf complainant theretofore and at all times since

has been and is now engaged in selling and distribut-

ing its said products in interstate commerce in and
between the States of Oregon, Washington, Nevada
and Arizona and the Territories of Alaska and
Hawaii, and in connection [3] therewith has in-

vested large sums of money in the installation of

sales and distributing plants and agencies, as herein-

after described, situate in each of said States and
Territories, all of which are wholly and exclusively

used by complainant in selling and distributing to

the public said petroleum and petroleum products

produced or purchased, refined and manufactured by

complainant in the State of California and shipped

by it into said several States and Territories, includ-

ing the State of Arizona.

V.

On or about the 1st day of Decamber, 1906, com-

plainant entered the Territory of Arizona for the

purpose of qualifying itself to engage in and carry

on its said enterprise and business, and to acquire,

hold and dispose of property within said Territory,

complied with, all and singular, the requirements of

the statutes of said Territory on its part to be per-

formed, and did and performed, all and singular,
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the things required of it by said statutes to be done

and performed in order to fully qualify it as a

foreign corporation to transact business therein, and

at all times since has fully complied with the laws of

the Territory and State of Arizona applicable to

foreign corporations transacting business therein

and has paid all license and other fees imposed on

foreign corporations transacting business therein.

VI.

Immediately after so entering said Territory and

complying with its laws, your complainant invested

large sums of money in the purchase and acquisition

of real estate and other property within said Terri-

tory, and, later, within the State of Arizona, and in

that behalf established and has since maintained

places of business in each of the Counties of Cochise,

Coconino, Gila, Graham, Greenlee, Maricopa,

Mohave, Navajo, Pima, Pinal, Santa Cruz, Yavapai

and Yuma. The only business that complainant

transacts or has ever transacted in the Territory or

State of Arizona consists and has consisted of the

sale and disposition to purchasers and consumers in

Arizona of crude and refined petroleum and the

products and by-products thereof produced or pur-

chased and refined or manufactured by it at its re-

fineries and plants situate in the State of California.

For the purpose of facilitating such sale and distri-

bution of its said products, complainant has installed

and equipped in each of said Counties, sales and dis-

tributing agencies from and by which said products

are sold and distributed directly to the purchasers

and consumers thereof. In that behalf, complain-
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ant, prior to the year 1918, had acquired and owned
real estate of the full cash value of ninety-six hun-
dred and sixty ($9,660) dollars, together with im-
provements thereon of the full cash value of one hun-
dred and one thousand, five hundred and ninety-four

($101,594) dollars, and in connection therewith had
acquired and owned horses, wagons and harness of

the full cash value of sixty-three hundred ($6,300)

dollars, and motor trucks, tank wagons and automo-
biles of the full cash value of sixty-three thousand

and seventy ($63,070) dollars, together with pumps
and engines, iron barrels, pipes and office furniture

and equipment of the full cash value of seventy-four

hundred and twenty-five ($7,425) dollars, and in ad-

dition thereto, on the 1st day of January, 1918,

owned and held within said State, and among said

various counties, stocks of merchandise, consisting

of its [4J products as aforesaid, of the full cash

value of one hundred and fifty-five thousand, seven

hundred and fifty-seven ($155,757) dollars. The

full cash value of all of complainant's taxable prop-

erty within the State of Arizona on said date was

three hundred and forty-two thousand seven hun-

dred and six ($342,706) dollars, and all of said prop-

erty was and at all times prior thereto had been held

and used by complainant solely as a part of its facili-

ties for the sale and distribution of its said products

produced, purchased, manufactured or refined by it

in the State of California and by it shipped into the

State of Arizona.

VII.

It was and is provided in and by Section 1 of Arti-
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cle IX of the Constitution of the State of Arizona

that all taxes shall be uniform upon the same class

of property within the territorial limits of the au-

thority levying the tax. By Section 11 of said Arti-

cle it was and is provided that the manner, method

and mode of assessing, equalizing and levying taxes

in the State of Arizona shall be such as may be pre-

scribed by law- In and by Section 12 of said Article

it was and is provided that the law-making power

shall have authority to provide for the levy and col-

lection of license, franchise, gross revenue, excise,

income, or other specific taxes.

VIIL

It was and is provided in paragraph 4849, Revised

Statutes of Arizona, 1913, that all taxable property

within said State must be assessed at its full cash

value, and that the term ^'full cash value" shall mean

the price at which property would sell if voluntarily

offered for sale by the owner thereof, upon such

terms as such property is usually sold, and not the

price which might be realized if such property was

sold at forced sale. In and by paragraph 4847, Re-

vised Statutes of Arizona 1913, it was and is pro-

vided that real estate and improvements thereon

shall be separately a.csecsed, and that the term ''per-

sonal property" whenever used in the revenue stat-

utes of Arizona chall include money, goods, chattels,

choses in a(^iion, evidence of debt, and all property

of whatsoever kind or nature, both tangible and in-

tangible, not included in the term real estate, as de-

fined in said statutes. The term ^'real estate" as de-

fined in said statutes is therein declared to mean
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and include the ownership of, or claim to, or posses-

sion of, or right of possession to, any land or pat-

ented mine within said State.

In and by Chapter V of Title XLIX, Revised

Statutes of Arizona 1913, it was and is provided that

the county assessor of each county, between the first

Monday in January and the first Monday in May
of each year, except as otherwise required of the

State Board of Equalization and the State Tax Com-
mission, shall asceitain the taxable property in their

several counties, and shall determine the full cash

value of all of such property and list and assess the

same to the own?r or person in charge or control

thereof, upon an assessment-roll to be prepared by

said assessor, wherein shall be set forth all real

estate described by metes and bounds, or by com-

mon designation and name, which if situate within

the limits of any city or town shall be described by

lots or fraction" of lots, and, if without said limits,

by the number of acres and the location and town-

ship where situate. [5] It was and is provided in

and by said statutes that ujjon said assessment-roll

shall be listed the full cash value of the real estate

and improvements thereon; the full cash value of

all personal property taxable to er^ch taxpayer, and

the total value of all property taxable to each.

It was and is required in and by said statutes that

on or before the 20th day of Ma}^ of each year the

county assessor shall complete said assessment-roll

and deliver the same to the clerk of the board of

supervisors of his county, thereafter to be consid-

ered and passed upon by said board of supervisors
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sitting as a county board of equalization, having au-

thority under said statutes, if, in its judgment, from

the information then possessed by it, said board of

equalization shall believe it to be right to do so, to

add to the assessed value of any property appearing

on said assessment-roll, by advertising due notice of

its intention to make such increase. Immediately

upon the adjournment of said county board of equali-

zation in July of each year, it was and is provided

by said statutes that the clerk of said board shall

make and file with the State Board of Equalization

an abstract of said assessment-roll, containing the

whole number of acres of land other than town or

city lots listed in the county, and the valuation

thereof, and the valuation of the improvements

thereon ; the total valuation of town or city lots and

the value of the improvements thereon; the whole

number of horses and their total value; the gross

amount of all other property and the total valuation

of all taxable property.

IX.

In and by Chapter 23 of the Laws of Arizona,

Regular Session for the year 1912, as amended by

Chapter I of Title XLIX, Revised Statutes of Ari-

zona 1913, there was created a board of the State

of Arizona to be known and designated as the State

Tax Commission, to consist and at all times since

consisting of three members. By the terms of said

statutes said State Tax Commission is required to

keep its office at the State capitol. Under and by

the terms of said statute it is made the duty of the

members of said Commission, from time to time to
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visit the several counties of the State for the pur-

pose of ascertaining the proper assessment and re-

turn of property, and a uniform value thereof, and

said Commission is thereby given general supervi-

sion and direction over the several county assessors

and county boards of equalization in the perform-

ance of their duties, and is required to regulate and

supervise the due performance thereof. In and by

said Chapter I of Title XLIX of said statutes it is

provided that said Commission shall have full power

to classify all property and shall have general super-

vision of the system of taxation throughout the State

and shall have power to make a thorough investiga-

tion thereof, and that its decision upon all matters

pertaining to the assessment of property of what-

ever nature, class or kind and the valuing and list-

ing of the same shall be final, excepting as otherwise

provided by law.

X.

In and by said statutes and particularly by para-

graph 4829 thereof, it is specifically made the duty

of said Commission, and it is thereby given power

and authority, as follows

:

"(1) To have and exercise general super-

vision over the administration of the assessment

and tax laws of the state, over city town and

county assessors, over county and city boards of

equalization, boards of supervisors, and all local

boards of levy and assessments, [6] to the

end that all assessments of property of every

class, kind, and character, real, personal and

mixed, be made at its full cash value; and to re-
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quire assessors and county boards of equaliza-

tion to assess all property of every class, kind,

and character, at its full cash value.

''
(5) To require city, town, county, state, or

other public officers to report information as to

the assessment of property, the collection of

taxes, receipts from licenses and other sources,

the expenditure of public funds for all purposes,

and such other information as may be needful

or desirable in any work of the said commission,

in such form and upon such blanks as said com-

mission may prescribe. Also to make and pros-

ecute such research and investigation as to the

detailed properties of firms, companies, corpo-

rations, or individuals, the business, the inocme,

the reasonable expenditures, and the true value

of the franchises and properties of all public

service corporations doing business in this state,

as will enable the said commission to ascertain

a fair and equitable basis of the full cash value

for assessing the same, and to make and recom-

mend proper legislation to the legislature, from

time to time, and to direct the assessing and tax-

ing officers in making such assessments.

"(6) To require individuals, firms, partner-

ships, companies, associations, joint stock com-

panies, and corporations, or officers thereof, do-

ing business within this state, to furnish infor-

mation concerning their capital, funded or other

debts, current assets and liabilities, value of

property, earnings, operating and other ex-

penses, taxes and other charges, and all other
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facts which may be needful or desirable to en-

able the said commission to ascertain the value

and relative burdens borne by all kinds of prop-

erty in the state.

''(13) To make appraisement and assess-

ment of all railroads and the property, fran-

chises, and all intangible values of railroad cor-

porations, within the state, excepting such real

and personal property as is not used in the con-

tinuous operation of its railroads; of all tele-

graph lines, within the state, and the property,

franchises, and all intangible values thereof, ex-

cepting such real and personal property as is

not used in the continuous operation of the

business; of all telephone lines, within the

state, and the property, franchises, and all

intangible values thereof, excepting such real

and personal property as is not used in the

continuous operation of the business; of

all express companies, doing business withm

the state, and the property, franchises, and

all intangible values thereof^excepting such

real and personal property as is not used in the

continuous operation of the business ; of sleep-

ing car companies and private car lines, doing

business within the state; of all patented and

unpatented producing mines, within the state.

And on or before the second Monday of July to

transmit, as provided by law, to the several

county board of supervisors, the assessed valua-

tion found by it on railroad, telephone, and tele-

graph lines; and to transmit the assessed valua-
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tion found by it on all patented and unpatented

producing mines to the several county boards

of supervisors of the counties in which the

mines are located. The several county boards

of supervisors shall enter on the roll all assess-

ments transmitted to them by the state tax com-

mission.

"And for the purposes of this act the state

tax commission, or its duly accredited agents,

shall have the right and power to enter into or

upon, and examine and appraise any and all

properties of whatsoever nature within this

state.

*'(14) To require any county board of

equalization, at any time after its adjournment,

to re-convene and make such orders as the state

tax commission shall determine are just and

necessary, and to direct and order such county

board of equalization to raise or lower the val-

uation of any property, real or personal, of any

person, firm, company, or corporation; and to

order and direct any county board of equaliza-

tion to raise or lower the valuation of any or all

property or class or classes of property, and gen-

erally to do and perform any act, or to make any

order or direction to any county board of equali-

zation, or to any assessor, as to the valuation of

any property, or any class or classes of prop-

erty in any county, city, or town, which, in the

judgment of the said commission, may seem just

and necessary, to the end that all property shall

be valued and assessed equitably and to the same
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extent as any and all other property, real or per-

sonal, is required to be listed for taxation.

''(16) To require that all property of every

class, description, and kind, shall be listed and

valued at its full cash value."

It is further provided in and by paragraph 4830

of said statutes that if, in the judgment of said Tax

Commission, any county assessor shall have failed

to assess any property [7] at its full cash value,

then, and in such case, such Commission may, by

written order, direct said assessor to correct said as-

sessments and to raise or lower the valuation of said

property, whereupon it is made the duty of said as-

sessor to correct his assessment-roll in conformity

with said order.

XI.

In and by Chapter 71 of the Laws of Arizona,

Third Special Session, 1913, as amended by Chapter

II of Title XLIX, Revised Statutes of Arizona 1913,

the said State Tax Commission, as then constituted,

was created, and at all times since has been a State

Board of Equalization, with full authority to equal-

ize the valuation and assessment of property

throughout said State, and to equalize the assess-

ment of all property in said State between persons,

firms or corporations of the same assessment district

;

between cities and towns of the same county, and be-

tween the different counties of the State, and the

property assessed by the State Tax Commission in

the first instance as hereinabove mentioned. Said

State Board of Equalization by the terms of the

said statutes is required to meet annually in the office
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of the State Tax Commission, on the first Monday in

August, and to continue in session from day to day

until its business shall have been disposed of, condi-

tioned, however, that said State Board of Equaliza-

tion, on or before the second Monday in August of

each year, shall transmit to the board of supervis-

ors of each county a statement of the changes, if any,

which have been made in assessments by said State

Board of Equalization.

XII.

In and by paragraph 4834 of said statutes it was

and is provided in relation to said State Board of

Equalization, as follows:

''And said board shall, at such meeting fix the

rate of taxation for state purposes to be levied

and collected in each county, and shall examine

and compare the abstracts of the assessment of

the property in the several counties, and equal-

ize the same, so that all the taxable property in

the state shall be assessed at its full cash value,

subject to the following rules;

''
(1) If they believe that the aggregate val-

uation of any class or classes of real or personal

property of any county should be raised or re-

duced, without raising or reducing the "other

classes of real or personal property of such

county, or without raising or reducing it in the

same ratio, they may add to or take from the

aggregate valuation of any such class or classes

such per cent as they believe will raise or reduce

the same to the full cash value thereof.

''
(2) If they believe that the aggregate val-
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uation of any class or classes of real or personal

property of any city or town, in any county, or

of any class or classes of real or personal prop-

erty of any coimty, not in cities or towns, should

be raised or reduced, without raising or reduc-

ing the other classes of real or personal prop-

erty of such county, or without raising or re-

ducing them in the same ratio, they may add to

or take from the aggregate valuation of any

class or classes of real or personal property of

such cities or towns, or of the class or classes of

any real or personal property not in cities or

towns, such per cent as they believe will raise or

reduce the same to the full cash value thereof.

" (3) When, in their opinion, it would be of

assistance in equalizing values, the board may
require any county board of supervisors, or

clerk of said county board, to furnish the state-

ments showing assessments of real and personal

property of any individuals, firms, or corpora-

tions within the county. Said state board shall

consider and equalize such assessments and may
increase the assessments of individuals, firms,

or corporations above the amount returned by

the county board of equalization, when said as-

sessments shall appear to be too low, first giving

notice by registered letter to such individuals,

firms, or corporations of their intention so to do,

which notice shall fix a time and place of hear-

ing." [8]

In and by paragraph 4844 of said statutes it is re-

quired of each county board of supervisors that it
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shall meet on or before the third Monday in August

of each year, and at said meeting shall enter upon its

county assessment-roll such changes, if any, as shall

have been made in the assessments by the State

Board of Equalization.

It was and is provided in and by Chapter 37, Laws

of Arizona 1917, that for the purpose of levy of all

taxes, either for State, counties, cities, towns or

municipal corporations having power to assess taxes

for general purposes, there shall be but one valuation

of the taxable property of the State, and of the coun-

ties, towns, cities or municipalities thereof, which

valuation shall be that which is finally fixed and set

out upon the assessment-rolls of each county, after

such valuation has been equalized and determined

by the action of the State Board of Equalization, and

that, upon the valuation so fixed, the common council,

commission or other governing board of any city,

town or municipal corporation within the state, shall

make all levies of taxes, excepting those cities, towns

or municipalities organized or operating under spe-

cial acts or charters, all of which are permitted to

avail themselves of the benefits of said act, if they

so elect. It is required in and by said act that the

county assessor shall extend and carry out on his

assessment-roll the valuations so fixed as aforesaid,

for the purposes of cities, towns school districts, spe-

cial road districts, drainage districts, and all other

local assessment districts within the county, so that

it will show the several assessments and the total

valuation of all property subject to taxation within

the limits of the county and of such cities, towns,
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school districts, special road districts, drainage dis-

tricts and other local assessment districts, and the

county assessment-roll thus prepared becomes and

is the assessment-roll for all such cities, towns and,

districts. It is provided in and by said act that the

taxes shown upon such assessment-roll for cities,

towns and other municipalities shall be collected by

the county treasurer at the times and in the manner

provided for by law for the collection of state and

county taxes, and that the warrant to the county

treasurer shall include all such taxes and confer

upon him the same powers respecting the collection

thereof as is conferred upon him with respect to the

collection, return and sale for delinquent taxes for

state or coimty purposes. In and by said act it is

further required that the county treasurer shall pay

over to the treasurer of each city, town or other

municipal corporation in his county, on the first day

of each month, all moneys in his hands collected for

the previous month on taxes for each such city, town

or other municipal corporation, and with like pro-

vision as to delinquent taxes, interest and costs col-

lected by the county treasurer for such city, town or

municipal corporation.

It is further provided in and by Chapter V of Title

XLIX, Revised Statutes of Arizona 1913, that upon

completion of the assessment and tax-roll, and after

the changes ordered thereon by the State Board of

Equalization have been duly made, the chairman of

the county board of supervisors shall on or before

the third Monday in September, annex to said roll,

under his hand, a warrant commanding the county
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treasurer to collect from the several persons named

therein the total taxes set opposite their respective

names on or before the dates when the same will be-

come delinquent, and deliver the same to said county

treasurer, which said roll, together with said war-

rant, constitutes full and sufficient authority for the

county treasurer to collect the taxes therein levied.

[9]

XIII.

The statutes of Arizona make no provision for any

proceeding in court or otherwise to review, correct

or set aside any action taken or ordered by said

State Board of Equalization. No law has been en-

acted by the State of Arizona imposing any fran-

chise, gross revenue, excise or income tax applicable

to or payable by complainant or by any corporation

other than certain public service corporations men-

tioned in paragraph 4820 of said statutes herein-

above quoted, or applicable to or payable by natural

persons resident or taxable within said State.

XIV.

Within the time and in the manner required by

law the several county assessors of the counties men-

tioned in the foregoing paragraph II hereof, under

the supervision and control of the State Tax Com-

mission, duly assessed complainant's taxable prop-

erty situated within their respective counties at its

full cash value for the purposes of state, county and

municipal taxes for the year 1918, and in due time

and manner returned and delivered their respective

assessment-rolls to the several clerks of their respec-

tive county boards of supervisors, as required by
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law. The valuation so placed upon this complain-

ant's said properties were thereafter, in due time

and manner as required by law, considered, passed

upon and approved without change by the several

county boards of supervisors, and were and are as

shown in the column headed "County Assessor's

Valuation" in a certain schedule hereunto annexed,

marked Exhibit "A" and fully made a part hereof.

XV.

On or about May 1, 1918, pursuant to written re-

quest therefor made by said State Tax Commission,

and purporting to have been made pursuant to the

provisions of paragraph 4S29, Revised Statutes of

Arizona 1913, hereinabove quoted, and being wholly

without knowledge or infoi-mation that said Com-

mission intended to use the same for the purposes

hereinafter stated, or of the purpone for which same

was desired by it, except as specified m said para-

graph 4829, complainant filed with said Commission

a report of its income and expenditures m connec-

tion with the transaction of its said business and the

operation of its various distributing branches m the

State of Arizona, for the year ending December 31,

1917, a ti-ue and correct coi,y of -WAj^l^f
,f°*

report is hereunto annexed, marked Exhibit B

and fully made a part hereof. It was stated by com-

plainant in said report that complainant's said busi-

ness and operations within said State for the year

1917 resulted in a profit to it in the amoun of mne

hundred and fifty-one thousand, three hundred and

seventy-eight and 22/100 ($951,378.22) dollars In

prepaig said report said complainant included
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therein, as a part of its gross income, the sum of two

million one hundred and sixty-four thousand six

hundred and thirty-one and 63/100 ($2,164,631.63)

dollars, being its total receipts during said period

from shipments of fuel oil to Arizona. All of said

fuel oil was sold and delivered by it pursuant to con-

tracts negotiated and made by it with the purchasers

thereof outside of the State of Arizona, and was

loaded and delivered by complainant to the con-

signees thereof f . o. b. railroad tanJi cars at com-

plainant's distributing points in the State of Califor-

nia, and thence transported by common carriers,

direct to the purchasers and consumers thereof in

the State of Arizona, without passing through [10]

or being handled by any of complainant's distribut-

ing, sales or other branches or agencies within the

State of Arizona. Complainant also included as

gross income in said report proceeds of sales of

gasoline and naphtha amounting to two million one

hundred and twenty-nine thousand and eight and

36/100 ($2,129,008.36) dollars and all other products

amounting to one million five hundred thousand five

hundred and twenty-eight and 66/100 ($1,500,528.66)

dollars, all of which said gasoline, naphtha and other

products, except as hereinafter stated, had been pro-

duced, purchased, refined or manufactured by com-

plainant in the State of California, and by it shipped

by common carriers to its various sales and distri-

buting branches in the State of Arizona, to be by

them sold and distributed direct to the purchasers

and consumers thereof, all of which was had and

done in the course and incompletion of complain-



vs. Charles R. Howe et al. 25

ant's transaction of interstate commerce. A con-

siderable portion of said sales of gasoline and other

products, to wit of the sales value of two hundred
and seventeen thousand four hundred and fifty-three

and 52/100 ($217,453.52) dollars, was made up of

such products loaded and delivered by complainant

to the consignees thereof f . o. b. railroad cars at com-

plainant's plants and distributing points in the State

of California, and thence transported by common
carriers in interstate commerce direct to the pur-

chasers and consumers in the State of Arizona, pur-

suant to sales made and negotiated by complainant

in the State of Arizona, and without passing through

or being handled by any of complainant's branches

or agencies in the State of Arizona. A large part

of said sales of gasoline and naphtha, and the

greater paii; of said sales of other products repre-

sented the sale and delivery of said products by and

through complainant's sales and distributing

branches in Arizona, in the original packages and

containers in which the same had been placed by

complainant at its plants and manufactories in Cali-

fornia, and thence transported by railroads to com-

plainant's several sales and distributing points in

Arizona, all of which was had and done in the course

and completion of complainant's transaction of in-

terstate commerce. In preparing said report com-

plainant did not include therein as a part of its gro§s

expense, the same not being then determined, the

proportionate part of federal taxes paid by it and

properly chargeable to its said Arizona business

amounting to two hundred and twenty-three thou-
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sand seven hundred and twenty-nine and 41/100

($223,729.41) dollars.

The item "Total Income," amounting to $5,299,-

168.65, shown on said exhibit "B," represents the

gross income derived by complainant from the sale

of all of the products hereinbefore referred to, trans-

ported to and distributed by it to Arizona purchas-

ers and consumers as aforesaid.

The item "Total Operating Expenditures,"

amounting to $4,345,789.83, represents the total cost

to complainant of producing, purchasing, transport-

ing, refining, and otherwise manufacturing and de-

livermg and selling said products, and includes the

expenditures in this behalf made by complainant

with respect to said products in California. Said

item includes no item of profit to complainant, ex-

cept a profit credited to the producing department

of complainant on crude oil used for the manufac-

ture of said products, and based on the market value

of the crude oil so produced. [11]

The item "Net Income from Operations," shown

on said report, exhibit "B," amounting to $951,-

378.82, represents the net profit derived by com-

plainant from its plants, properties and equipment

in the production, purchase, transportation, refining

and other manufacture in California of said pro-

ducts so delivered and distributed to Arizona pur-

chasers and consumers, and includes as well the net

profit to this complainant from the sales plants and

agencies employed by this complainant in California

and in Arizona for the purpose of such delivery and

distribution. In other words, said item of $951,-
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378.82 represents not merely the profit derived by

this complainant from the operation of its property-

situated in Arizona, but represents in far greater

part the profit derived by it from the operation and
employment of its aforesaid plants, properties and

equipment in the State of California.

XVI.

On the first Monday in August, 1918, pursuant to

the statutes hereinabove quoted, to wit, on August

5th, said State Board of Equalization met at the

State Capitol. On August 9th, 1918. complainant

received from said State Board of Equalization, by

registered mail, a certain notice or letter dated Au-

gust 7, 1918, of which the following is a true and

correct copy, to wit:

"August 7, 1918.

Standard Oil Company,

Phoenix, Arizona.

Gentlemen:

You are hereby notified that the State Board of

Equalization contemplates raising your total as-

sessed valuation in Arizona, for 1918, from $340,-

646.00 to $3,805,515.00, being an increase of

$3,464,869.00.

Friday, August 9th, at 3:30 P. M. is the date and

hour when you may appear, together with repre-

sentatives of other oil companies, similarly in-

creased, to show cause why such proposed increase

should not be sustained.

Very tinily yours,

STATE BOARD OF EQUALIZATION.
D. G. HENDERSON,

iSecretary.^'
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XVII.

Thereupon complainant appeared before said

State Board of Equalization and requested that it

be allowed a reasonable time in which to show cause

why the proposed increase in valuation as specified

in said notice should not be made, and representing

to said board, as complainant alleges the fact to

have been, that complainant's executive offices and

all of its general books and records were situated in

the State of California, and that such showing could

only be completely made by means of data to be pro-

cured from its general offices. Complainant further

protested to said board against the taxation of its

interstate business and offered, if given the neces-

sary time, to file a detailed report segregating all of

its Arizona business and properties in detail, to the

end that taxation of complainant's interstate com-

merce and of its properties situate outside of Ari-

zona might be avoided, but said request and all of

complainant's requests for further time were denied

by said board which then and there advised com-

plainant that its books were required by law to be

closed on August 12, 1918, and therefore that no ex-

tension of time could be granted. Complainant

thereupon in open meeting of said board protested

against its said proposed action, but notwithstand-

ing said protest, said board arbitrarily, wilfully,

falsely, fraudulently and unlawfully, [12] and

wholly regardless of the cash value of complainant's

taxable property, proceeded to and did make and

enter a pretended order directing an increase in the

total valuation thereof in the sum of two million five
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hundred and sixty-seven thousand nine hundred
and fifty-one and 64/100 ($2,567,951.64) dollars, as

more fully appears from a certain notice or letter re-

ceived by complainant from said Tax Commission,

dated August 20th, 1918, a true copy of which is as

follows

:

"STATE TAX COMMISSION OF ARIZONA,
Phoenix,

August 20, 1918.

Standard Oil Company,

Phoenix, Arizona.

Gentlemen:

For your information we wish to advise that the

State Board of Equalization finally sustained an in-

crease in valuation of $2,567,951.64 on your property

and business in the State of Arizona.

Copy of the Proceedings of the State Board of

Equalization will be mailed you as soon as the same

is received from the printer.

Yours very truly,

STATE TAX COMMISSION.
C. E. ASHLEY,
Acting Secretary."

XVIII.

Said pretended increase in valuation of complain-

ant's taxable property was so ordered and pretended

to be made by said State Board of Equalization

without any regard whatever for, or consideration of

the amount, character or cash value of any of com-

plainant's said property within the State of Arizona.

It was not fomid, determined or pretended by said

board that the valuation of any particular property,
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or item or items of property, as returned by the

county assessors and boards of equalization was too

low or did not represent the full cash value of said

properties, nor wns it found, determined or pre-

tended by said board tJiat such or any increase in

valuation of complainant's property was necessary

in order to equalize assessments of property or

classes of prox^erty within the State of Arizona, or

for any other purpose of equahzation of taxes or

valuations in said State. In making and ordering

said pretended increase said board wilfully, arbitrar-

ily, falsely, fraudulently and without legal warrant

or authority, pretended to determine that complain-

ant's taxable properties within the State of Arizona,

wholly regardless of the full cash value thereof,

should be arbitrarily valued for taxation in an

amount which would represent complainant's net

earnings, as shown by its said report hereunto an-

nexed and made a part hereof as exhibit "B," less

Federal taxes, capitalized at the rate of twenty-five

per cent (25%) per annum, all of which more fully

appears from a certain letter from said State Tax

Commission to tliis complainant, dated August 24,

1918, of which a true copy is as follows:

"STATE TAX COMMISSION OF ARIZONA,
Phoenix,

August 24, 1918.

Mr. II. M. Storey,

Secretary, Standard Oil Co.,

San Francisco, Cal.

Dear Sir:

—

Your communication of August 20th relative to
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the valuation of $2,910,597.64 as finally fixed by the

State Board of Equalization on your property in

Arizona, to hand.

We note your request for information as follows:

*We are at a loss to understand how property which

has a cash value of approximately $35'0,OOO.0Oi can

he assessed by [13] your board at more than

$2,910,000, and would greatly appreciate it if you

will inform us why so large a valuation is placed on

physical properties having so definite a value.'

Concerning this request your attention is espe-

cially directed to the Revenue Laws of Arizona,

Civil Code, Chapter IV, Par. # 4846, which provides

that 'All property of every kind and nature whatso-

ever, within this State, shall be subject to taxation,

except' (Certain exempted classes not applicable in

your case). Par. #4847 defined personal property

and says, 'and shall be deemed and taken to mean,

and it is hereby declared to mean and include all

property of whatsoever kind and nature, both tangi-

ble and intangible, not included in the term real

estate.'

You will thus note that intangible property is

made assessable and taxable as well as tangible

property. This will doubtless correct the impres-

sion you seem to have gained that only physical

property can be taxed in Arizona.

The method of arriving at the intangiUe value of

your property, not, however, assuming that all of

the tangible had been placed on the assessment-

roUs, was as follows

:
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Net income for 1917 in Arizona as per

your sworn report $951,373.82

Less Federal Tax Paid 222,729.41

True Net on Ariz. Business 1917. . . .$727,649.41

Assuming that this class of business should earn

257o net on its assessed valuation, and capitalizing

the above true net at 25%, the total valuation shown,

both tangible and intangible, is $2,910,597.64. De-

ducting from this figure the total amount of your

assessments in the several counties amounting to

$342,646.00, leaves a balance of $2,567,951.64, the

amount of the raise.

For your further information your attention is di-

rected to the fact that the other oil companies were

similarly treated. Also other classes of property as

follows

:

Railroads capitalized at • -8%

Telephone & Telegraph Go's capitalized at 8%
Banks capitalized at 121^%

Producing Mines capitalized at 15%

Custom Smelters capitalized at 15%

Flour Mills capitalized at 15%

"Wholesale Meat Companies capitalized at 25%

Produce & Commission Companies capitalized

at 25%

Moving Picture Go's capitalized at 25%

Oil Companies capitalized at 25%

From the above table you will note that Oil Com-

panies are placed- in the highest classification and

are allowed to earn 25% on their assessed value,

while railroads are only aUowed 8%), Banks 121/2%
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and Producing Mines and Smelters 15%.

Incidentally, you are also informed that the total

valuation of the State is, for 1918, more than $835,-

000,000.00 and the State tax rate has been reduced to

39 cents on the $100.00 valuation.

Trusting that this information will meet your re-

quirements, we are,

Very truly yours,

CEA/IPH. STATE TAX COMMISSION.

(Signed) C. E. A. SHLEY,
Acting Secretary."

XIX.

In making and ordering said pretended increase

said State Board of Equalization wilfully, arbitrar-

ily, fraudulently and unlawfully pretended to order

and direct that the assessed valuation of all of com-

plainant's taxable property, as shown on the several

county assessment-rolls, being in the total sum of

three hundred and forty-two thousand seven hun-

dred and six ($342,706.00) dollars, should be in-

creased en masse and without any specific increase

in the valuation of any of the separate parts or arti-

cles or classes of complainant's taxable property.

Said Board of Equalization having thus wilfully, ar-

bitrarily, falsely, fraudulently and unlawfully pre-

tended to increase the valuation of complainant's

properties, for taxation purposes, in the sum of two

million five hundred and sixty-seven [14] thou-

sand nine hundred and fifty-one and 64/100 ($2,567,-

951.64) dollars, thereupon proceeded to and did wU-

fully, arbitrarily, falsely, fraudulently and unlaw-
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fully pretend to distribute said increase in valuation

among the several counties of the State of Arizona

in which complainant 's taxable property is situated,

wholly without regard to or consideration of the

character, class or full cash value of any of said

property, and in that behalf, wilfully, arbitrarily

and unlawfully pretended to divide and distribute

said increase among said several counties in the pro-

portion which complainant's gross sales in each of

said counties bore to its total gross sales in the State

of Arizona during the year ending December 31,

1917, as shown by the report annexed hereto as ex-

hibit "B," having theretofore required of and re-

ceived from complainant a statement of its said

sales, segregated as to said several counties. Said

pretended division and distribution of said pre-

tended increase in valuation among the said several

counties was and is as shown in the colunui headed

"Raise Ordered by State Board of Equalization" in

a certain schedule hereunto annexed, marked ex-

hibit "A" and fully made a part hereof.

Thereupon, said State Board of Equalization wil-

fully, arbitrarily, fraudulently, falsely and unlaw-

fully proceeded to and did pretend to order and

direct the several boards of supervisors of said

counties to change their several assessment-rolls as

to complainant's tax assessment by extending

thereon said pretended increase of valuation so pre-

tended to be made and distributed by the State

Board of Equalization as aforesaid, and thereupon,

and in that behalf ordered and directed said several

boards of supervisors to place said pretended raise.
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so distributed as aforesaid, upon their several assess-

ment-rolls exactly as set forth below, namely:

"Tangible and intangible valuation on prop-

erty above enumerated, as set forth in par-

agraph 4847, Revised Statutes of Arizona, 1913,

Civil Code, based on excessive earnings."

Thereupon said board by its order fixed the rate

of taxation for State purposes at thirty-nine (39c)

cents for each one hundred ($100.00) dollars of

assessed valuation and ordered the several county

boards of supervisors to compute and carry out said

order and levy upon their several assessment-rolls.

All of which was accordingly done by said several

boards of supervisors. Thereupon said several

boards of supervisors proceeded to and did levy the

taxes to be collected for county, school district and

other local assessment purposes for the year and

fixed the respective rates thereof, and having duly

entered and computed the same thereon, and having

in like manner entered and computed thereon the

several tax rates levied and fixed, as required by

law, by the several incorporated towns and cities

within the several counties, the several county

assessment-rolls, so prepared, changed and ex-

tended, were thereupon delivered by the respective

chairman of said boards to the several treasurers

and ex-officio tax collectors of said counties, each of

whom is named as a defendant herein, under the hand

and warrant of said chairman, commanding said de-

fendants, as such treasurers and ex-officio tax col-

lectors, to collect from the several persons named m

said assessment-rolls, including this complamant.
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the first installment, consisting of one-half of the

taxes set opposite their respective names, on or he-

fore the first Monday of November, 1918, for State,

[15] county, city, school district, highway district

and other municipal and local purposes. Complain-

ant annexes hereto and makes a part hereof as ex-

hibit "D" a schedule which correctly tabulates and
shows the respective tax rates and levies made and
fixed as aforesaid in said several counties and the

school districts and municipal corporations therein.

XX.
In making and ordering said pretended increase

in valuation and in directing the extension thereof

upon the several county assessment-rolls as afore-

said, said Board of Equalization assumed to assess

and value said property en masse exclusively with

regard to its assumed earning capacity, and in that

behalf assumed to determine that complainant's

taxable property, regardless of its cash value,

should be valued for taxation at a sum equal to four

times its earning capacity, all of which was wrong-

ful, arbitrary, fraudulent and unlawful. Said Board

of Equalization wilfully, arbitrarily, fraudulently

and imlawfuUy assumed to determine that the earn-

ing or income capacity of complainant's taxable

property in the State of Arizona for the year

1917 equalled nine hundred and fifty-one thousand

three hundred and seventy-eight and &'2/100 ($951,-

378.82) dollars, less the proportion of complainant's

Federal taxes for said year, properly distributable to

its Arizona business, amounting to two hundred and

twenty-three thousand seven hundred and twenty-
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nine and 41/100' ($223,729.41) dollars, leaving an as-

sumed net income or earning produced by said prop-

erty for said year of seven hundred twenty-one

thousand six hundred and forty-nine and 41/100

($721,649.41) dollars, whereas in truth and in fact

complainant's earnings as shown by its report here-

unto annexed, marked exhibit "A," and made a

part hereof, almost wholly represented, as herein-

above set forth, earnings and income produced by

its business organization, oil-wells, pipe-lines, refiner-

ies and manufacturing plants and properties herein-

above mentioned, situate in the State of California,

and represented complainant's profits upon the sale

within or shipment to the State of Arizona of crude

and refined petroleum and their products and by-

products produced, purchased, refined and manufac-

tured by it in the State of California. Thereupon,

and in pursuance of its plan and theory as aforesaid,

said State Board, basing its pretended action solely

and wholly upon a consideration of complainant's

said assumed earnings, pretended to adjudge and

determine that complainant's taxable property in

the State of Arizona was of the value of two million

nine hundred and ten thousand five hundred and

ninety-seven and 64/100 ($2,910,597.64) dollars, be-

ing four times complainant's assumed net earnings,

instead of three hundred forty-two thousand seven

hundred and six ($342,706.00) dollars, as certified

and returned by the several county assessors and

boards of equaUzation, notwithstanding the fact,

which complainant alleges, that the full cash value

of complainant's said property did not and does not
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exceed said sum of three hundred and forty-two

thousand seven hundred and six ($342,706.00) dol-

lars.

XXI.

Complainant's taxable property in the State of

Arizona, described in the foregoing paragraph VI
hereof, is divided among and situated in the various

counties above mentioned, and within said several

counties is further divided among and situate in

great part within [16] the corporate limits of

various incorporated towns and cities, school dis-

tricts, highway districts and local assessment dis-

tricts, where the same, under the law of Arizona, as

hereinabove set forth, is subject to town, city, school

and local taxes within said several political subdi-

visions according to the valuation thereof as finally

fixed and determined by the State and county assess-

ing and equalizing authorities. In attempting to

carry out and extend said pretended raise upon the

several county assessment-rolls for State, county,

town, city, school district and local assessment pur-

poses, the several county authorities acting in ac-

cordance with the said pretended order and direc-

tion of said State Board of Equalization, have ex-

tended said pretended raise upon said assessment-

rolls in gross, without division or distribution

thereof among or between complainant's real estate

or improvements thereon or its personal property,

leaving complainant's real and personal property

listed and assessed for State and county purposes

specifically at the valuations originally placed

thereon by the county assessors and boards of equal-
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ization, but, for purposes of town, city, school dis-

trict and other local assessments, the county author-

ities, seeking to carry into effect said pretended

order and direction of the State Board of Equaliza-

tion, have pretended to split up and distribute said

pretended raise among the incorporated towns,

cities, school districts and local assessment districts

in gross, in such arbitrary manner as they have been

able to devise, but wholly without warrant or au-

thority of law and wholly without consideration or

regard for the full cash value of any of complain-

ant's property as a result of all of which it is

wholly impossible to ascertain the total valuation in-

tended to be actually placed, or the amount of taxes

actually levied upon any article, part, piece or par-

cel of complainant's taxable property, whether real

or personal, and either for State, county, municipal,

school or other local taxes.

XXII.

Said pretended increase in the valuation of com-

plainant's property so ordered and made by said

State Board of Equalization, was and is wholly

fraudulent, unlawful and void by reason of the mat-

ters and things hereinabove aUeged, and for the rea-

sons, to wit:

(1) The same was wrongfully, fraudulently, ar-

bitrarily and unlawfully ordered and pretended to be

made by said board without reasonable or adequate

notice to complainant and without according com-

plainant an opportunity to be heard in reference

thereto, and is an attempt on the part of Arizona,

acting through and by said State Board of Equali-



40 Standard Oil Company

zation, to deprive complainant of its property with-

out due process of law, in violation and contraven-

tion of the Fourteenth Amendment to the Constitu-

tion of the United States, the protection whereof

complainant invokes.

(2) The same was wrongfully, fraudulently, ar-

bitrarily and unlawfully ordered and made by said

State Board of Equalization, not for any purpose of

equalization of valuations or assessments, but as a

pretended original assessment of complainant's

property, notwithstanding said State Board of

Equalization was without legal warrant or authority

to make such or any assessment of complainant's

property, and notwithstanding the period for the

assessment of property for purposes of taxation in

the State of Arizona had closed long prior to the

making and entry of said pretended order, to wit,

at the time when, as hereinabove alleged, the several

county assessors delivered their completed assess-

ment-rolls to >[17] the several county boards of

supervisors and said boards of supervisors sit-

ting respectively as county boards of equaliza-

tion, passed upon, considered and approved the

assessments theretofore made of complainant's

property, under the direction and control of said

State Tax Commission.

(3) The same was wrongfully, fraudulently, ar-

bitrarily and unlawfully ordered and made by said

State Board of Equalization, wholly without regard,

and without giving any consideration whatever to

the full cash value of any of complainant's prop-

erty or to the character or class thereof, or to the
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basis upon which property of like class and value be-

longing to other corporate and individual taxpayers
of Arizona had been valued and assessed, and was
so ordered and .made by said State Board of Equali-

zation notwithstanding the full cash value of com-
plainant's property was as hereinabove alleged, and
notwithstanding that in and by said pretended in-

crease said board sought to value complainant's

property for purposes of taxation at many times its

full cash value, to wit, at more than eight times

thereof, and notwithstanding said State Board in

and by said pretended increase sought to value com-
plainant's property for purposes of taxation at many
times the ratio of valuation uniformly fixed and de-

termined upon by said State Board as to like prop-

erty belonging to the same class and classes, and
owned by and taxable to other corporate and indi-

vidual taxpayers within the State of Arizona, for all

of which reasons said pretended increase is in con-

travention and violation of ijie requirements of the

Constitution of the State of Arizona that taxes shall

be uniform upon the same class of property within

the territorial jurisdiction of the authority levying

the tax, and is in contravention and violation of the

Fourteenth Amendment to the Constitution of the

United States, the protection whereof complainant

invokes, in that it deprives this complainant of the

equal protection of the laws of the State of Arizona.

(4) In and by said pretended increase said State

Board of Equalization wilfully, arbitrarily, fraudu-

lently and unlawfully pretended to increase the

valuation of complainant's property en masse, with-



42 Standard Oil Company

out any division or distribution of said increase

among or between the various lots, pieces, parcels,

items or classes of complainant's property, so that it

is impossible for this complainant to ascerain the in-

tended assessed valuation of any part, piece, parcel

or item of its said property, as a result whereof this

complainant is wholly deprived of its legal right as

specified in paragraph 4925, Revised Statutes of Ari-

zona, 1913, and elsewhere in said statutes, to pay the

taxes, interests and costs upon any of its tracts of

land or town lots, and to save the same from execu-

tion and forced sale for the collection of dehnquent

taxes thereon.

(5) Said pretended increase was and is wholly

ineffectual to change or affect the assessed valua-

tion of any of complainant's property as theretofore

fixed by the several county assessors and approved

by the several county boards of equalization, for the

reason that the same wholly disregards and violates

the requirements of the statutes of Arizona, herein-

above quoted, that property shall be assessed for

taxation at its full cash value.

(6) Said pretended increase so ordered made by

said State Board of Equalization, is in contravention

and violation of the requirements of the Constitu-

tion of the State of Arizona, hereinabove quoted,

that all taxes shall be uniform upon the same class

of property [18] within the territorial limits of

of the authority levying the tax, in this, to wit, that

in and by said pretended increase said board has

ordered and directed that complainant's several

classes of taxable property be valued for taxation at
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a separate and different valuation and upon a sepa-

rate and different basis of valuation in each of the

said counties wherein the same is situated, and in

each of the political subdivisions thereof, so

that complainant's real estate and improvements

thereon, stocks of merchandise, horses, wagons, au-

tomobiles and other personal property are pretended

to be valued for taxation in each of said counties

upon a ratio to the cash value thereof that is wholly

different from the ratio pretended to be adopted in

all other of said counties. Other taxpayers of the

State of Arizona owning property of the same class

and character with complainant's property, have

been and are systematically taxed thereon accord-

ing to the full cash value thereof, whereas com-

plainant's taxable property is sought to be valued

in and by said pretended increase arbitrarily, wil-

fully, fraudulently and unlawfully at many times its

full cash value, all of which as hereinabove set forth

and alleged is pretended to be done through the

systematic adoption and use by said board of a

capricious, whimsical and unwarrantable method

and fundamentally wrong principle of valuation,

which wholly ignores and fails to consider the full

cash value of any of complainant's said property, or

the basis of valuation by which other taxable prop-

erty of the same class within the State of Arizona

has been valued and assessed.

(7) In and by said pretended increase, said

State Board of Equalization wilfully, arbitrarily,

fraudulently and unlawfully discriminated against

this complainant by attempting to value and assess
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its taxable property at many times its full cash

value, and thereby to require complainant to bear

more than its just proportion and burden of taxes in

comparison with other corporate and individual tax-

payers owning property of like class and character,

all of which is in violation of the Fourteenth Amend-

ment to the Constitution of the United States, the

protection whereof complainant invokes, in that it

denies to complainant the equal protection of the

laws of the State of Arizona.

(8) By said pretended increase and through the

wilful, fraudulent, capricious, whimsical and unlaw-

ful method and system thereby as aforesaid sought

to be applied in the valuation of complainant's tax-

able property, this complainant is deprived of its

property without due process of law, in violation

and contravention of the provisions of the Four-

teenth Amendment to the Constitution of the United

States, the protection whereof complainant invokes.

(9) In and by said pretended increase said State

Board of Equalization arbitrarily, wilfully, fraudu-

lently and unlawfully seeks to value and assess

complainant's property upon the unlawful theory as

hereinabove set forth, that complainant's earnings

and profits in the State of Arizona during the year

1917, were excessive, and that said State Board of

Equalization was therefore authorized to value and

assess complainant's property, not according to the

full cash value thereof, but in the light of said earn-

ings, and in that behalf said State Board sought to

tax complainant upon its income and earnings,

wholly without legal warrant or authority, as herein-
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above set forth, and likewise, without legal warrant

or authority, pretended to ascertain and determine

that in addition to the full cash value of complain-

ant's said properties, they possessed an intangible

value equal to many times their [19] tangible

value, whereas, in truth, and in fact, none of com-

plainant's taxable property has or has ever had any

intangible value whatsoever.

(10) By said pretended increase, said State

Board of Equalization wilfully, fraudulently, and

unlawfully assumed to assess and to levy and col-

lect taxes upon complainant's property and assets

and the earnings and income thereof, which are not,

and never have been located or situate within the

State of Arizona, but are, and at aU times have been,

wholly located and situate outside of said State, and

in that behalf said pretended uicrease deprives

complainant of its property without due process of

law, in contravention and violation of the Four-

teenth Amendment to the Constitution of the United

States, the protection whereof complainant invokes.

(11) By said pretended order and increase, said

State Board of Equalization unlawfully subjects

complainant's interstate business, hereinabove de-

scribed, to taxation in the State of Arizona, and un-

lawfully imposes a tax and burden upon complain-

ant's right to conduct and carry on its said inter-

state commerce between the States of California and

Arizona. Said pretended increase and the afore-

said levies of taxes pursuant thereto, constitute and

are a direct burden upon complainant's interstate

business and an unwarranted interference therewith,
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and for the reasons aforesaid the same is in violation

and contravention of the third clause of Section 8

of Article I of the Constitution of the United States,

and complainant invokes the protection of the right

and privilege secured to it by the Constitution of

the United States, to carry on and conduct its afore-

said interstate traffic and commerce among the

States and between the States of California and Ari-

zona, free from the unlawful interference and direct

burden so as aforesaid attempted to be laid thereon

by said State Board of Equalization.

XXIII.

It is provided in and by the statutes of Arizona

that every tax levied under the authority thereof is

a first lien upon the property assessed, which lien

attaches on the first Monday in January in each

year, and is not satisfied or removed until such

taxes, together with any accrued penalties, charges,

interests or costs have been paid, and that each indi-

vidual item of property contained in an assessment

shall be held Liable for all items of personal property

in the same assessment; also that the taxes assessed

upon personal property shall be a lien upon the real

property of the person assessed; also that personal

property shall be liable for taxes levied on real prop-

erty. It is further provided in and by said statutes,

that whenever any tax is paid to the county treas-

urer, he shall give a receipt therefor, specifying the

amount of the assessment, the amount of the tax, the

amount paid, description of the property assessed

with sufficient certainty to identify it and the year

for which the tax was assessed, provided, however,
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that no county treasurer shall receive any taxes on

real estate for any portion less than the least subdi-

vision entered opposite the name of the person or

description on the assessment-roll.

It is further provided in and by said statutes that

the first installment, consisting of one-half of said

taxes, for the year 1918, will become due and payable

on the first Monday in September and if unpaid, be-

come delinquent on the first Monday of November
of said year, and that, unless paid on or prior to that

date, four per cent (4%) will be added to the amount

[20] thereof as penalty and interest from the time

of delinquency at the rate of ten per cent (10%)
per amium until paid, and that the remaining one-

half of said taxes will be due and payable on the first

Monday in March next, and if unpaid, will be dehn-

quent on the first Monday in May, and unless paid

prior to said date penalties and interest will attach

and accrue as aforesaid, of all of which the treasurer

and ex-officio tax collector is required to publish due

notice upon receipt by him of the county assessment-

roll. At the close of business on the dates when

said taxes become delinquent as aforesaid, the

county treasurer is required by said statutes to make

a levy upon all property shown on his assessment-

roll, the taxes upon which have not been paid, and

immediately to ascertain the several amounts of

taxes then delinquent and carry out and complete

the same in a delinquent list, and, within ten days

after the last day of June next, to make a Back Tax

Book from said delinquent list. He is thereupon re-

quired by said statutes to proceed to enforce and
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foreclose the lien of the State for said delinquent

taxes appearing upon said Back Tax Book by bring-

ing suit therefor in the name of the State of Arizona

as plaintiff and against the owner or owners of tax-

able property as to which the taxes assessed thereon

are delinquent, all of which suits are required to be

filed in the Superior Court of the county where said

taxes are due. Said treasurer and ex-o£ficio tax col-

lector is further authorized, and it is made his duty

by said statutes to levy upon, seize and distrain per-

sonal property whereon the taxes have become de-

linquent and to sell the same for such taxes, as re-

quired by law. The aforesaid suits for the collection

of delinquent taxes are required to be filed not less

than sixty (60) days nor more than six (6) months

after the second installment of such taxes becomes

delinquent. In and by said statutes it is required that

the county attorney of each county shall prepare said

suits and prosecute the same to final determination

and that when judgment shall have been entered

therein the clerk of the Superior Court, upon appli-

cation of the county treasurer or county attorney,

shall issue execution describing the real estate

named in the judgment and directing and command-

ing the sheriff to levy upon, advertise and sell the

same as upon execution to pay said judgment and

costs.

XXIV.
If complainant shall make payment to the several

county treasurers and ex-officio tax collectors, all of

whom are named as defendants herein, before the

same shall become delinquent, of the taxes so as
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aforesaid pretended to be levied and assessed against

it under and by authority of said pretended increase

made by the State Board of Equalization, said de-

fendants thereafter, as required by law, will pay
over to the State of Arizona and to the aforesaid in-

corporated towns, cities, school and local assess-

ment districts, their several proportions of said

taxes. The laws of Arizona contain no provision or

provisions authorizing or permitting any suit or

suits by complainant against said State, or against

the counties, cities or towns thereof, for the recovery

of any taxes illegally levied and paid under protest

or otherwise, and contain no authority and impose

no duty for the repayment by any officer to com-

plainant of any of such taxes so illegally levied or

paid.

If it should be held that any such suit might be

maintained under the laws of said State or the com-

mon law, nevertheless if complainant should so pay

said taxes before the delinquency thereof, it would

be required thereafter, in order to recover the same,

to institute [21] and prosecute thirteen (13)

separate suits against the several treasurers and ex-

officio tax collectors of said counties, named as de-

fendants herein, the determination of each and all

of which suits would wholly depend upon a common

question of law arising upon the same facts, namely,

the question here sought to be presented and liti-

gated as to the validity of the aforesaid pretended

increase of the valuation of complainant's property

by said State Board of Equalization. Complainant

is further advised and believes that even if such suits
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should be held maintainable they would be in-

effective to restore it to such portions of said taxes

as had been paid over by the several county treasur-

ers to the several incorporated towns and cities as

aforesaid, and that separate suits for the recovery

thereof, if the same were maintainable, would be re-

quired to be brought and prosecuted against each of

such towns and cities, each and all of which suits

would wholly depend upon the aforesaid common

question of law arising upon the same facts. If

complainant, under duress of threatened distress

and sale of its personal property by the several

county treasurers and ex-officio tax collectors,

should pay said taxes before or after delinquency

thereof, it would be required by the statutes of Ari-

zona, in addition to the taxes actually levied and as-

sessed, to pay all accrued interest, costs and penal-

ties, and all costs of such distraint and sale, as pro-

vided in paragraph 4934 Revised Statutes of Ari-

zona, 1913, none of which interest, costs or penalties

would be thereafter recoverable by it from the State

of Arizona or any of said counties or political sub-

divisions thereof.

XXV.
Each of the several county treasurers and ex-

officio tax collectors named as defendant herein,

pursuant to legal requirement in that behalf, has

published notice that the first installment of taxes

for the year 1918 is now due and payable, and will

become delinquent on the first Monday of November,

1918, and that the second installment of said taxes

will become due and delinquent as aforesaid. If
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complainant shall fail to pay said taxes so unlaw-

fully assessed and levied against it as aforesaid, in

pursuance of said pretended increase by the State

Board of Equalization, the same will become delin-

quent, as hereinabove alleged, and defendants H. S.

Ross, S. S. Acker, W. W. Brookner, J. A. Duke,

Pickens Anderson, Sam F. Webb, I. N. Hart, J. W.

Richards, C. M. Taylor, C. W. Gorham, Ignatius

Burgoon, P. J. Keohane and W. D. Riley, as treas-

urers and ex-officio tax collectors respectively of

said several counties (unless enjohaed and restrained

as hereinafter prayed) will proceed to enforce the

lien of the State of Arizona upon complainant's said

real and personal property situate in their several

counties.
^
Said property will accordingly be listed

upon the delinquent list of each of said counties, to-

gether with the penalties, interest and costs herein-

above mentioned. Each of said defendants, in

pursuance of his duty as such treasurer and ex-officio

tax collector, will thereupon proceed to enforce and

foreclose the lien of said taxes upon complainant's

property, and, in that behalf, will proceed to collect

said taxes by distraint and sale of complainant's

personal property in their several counties and will

cause suits to be filed against complainant in the

several superior courts within said counties to en-

force the payment of said taxes with penalties, in-

terest and costs, and to enforce and foreclose the lien

therefor, and complainant will thereby be greatly

harassed and subjected to a multiplicity of suits so

brought for the coUection of said taxes. [22]
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XXVI.
If complainant shall fail to pay said taxes before

the second installment thereof shall become delin-

quent as aforesaid, defendants John F. Ross, C. B.

Wilson, Hugh M. Foster, W. M. Chambers, Dave W.
Ling, L. M. Laney, S. D. Stewart, Thorwald Larson,

Kirke T. Moore, H. G. Richardson, Leslie C. Hardy,

F. L. Haworth and H. Wupperman, as county at-

torneys of said several counties (unless enjoined

and restrained as hereinafter prayed) will there-

upon, and within the time required by law as afore-

said, prepare and prosecute such actions against this

complainant in each of their several counties. Judg-

ments will be rendered and entered in said actions,

foreclosing the lien of said taxes, together with in-

terest, costs and penalties as aforesaid, against com-

plainant's property. Execution will be issued and

levied thereon and said property sold in satisfaction

of said judgments.

By reason of the aforesaid impossibility of ascer-

taining the amount of taxes levied and assessed

against any piece or parcel of complainant's real

estate, complainant will be unable to pay the taxes,

interest and costs thereon in order to save the same

from execution sale under said judgments, notwith-

standing the statutes of Arizona provide that it

shall have a right so to do.

Thereupon the sheriffs of said counties, pursuant

to the requirements of law in that behalf, will exe-

cute and deliver deeds for said properties to the

purchasers at such sales, transferring and convey-

ing to them full title in fee to complainant's real es-



vs. Charles R. Howe et at. 53

tate, all of which will be to complainant's great and

irreparable damage and injury.

Owing to the grossly excessive valuation of its

properties so pretended as aforesaid to be ordered

and made by the State Board of Equalization, com-

plainant's real property and the improvements

thereon will be insufficient to reaUze the amounts of

said judgments upon such execution sales, and com-

plainant's personal property, consisting of its stocks

of merchandise, horses, wagons, automobiles and

other personal propertity, situate in said counties,

will be seized, levied upon and sold under said ex-

ecutions or by distraint for the purpose of satisfying

said taxes, interest, penalties and costs, and com-

plainant will be wholly deprived thereof, to its great

and irreparable damage and injury, and will thereby

be wholly deprived of its necessary facilities used

and required to be used by it in the transaction of

its said business in the State of Arizona, and will

thereby be unlawfully prevented and interfered

within the transaction of its aforesaid interstate

commerce, likewise to its great and irreparable dam-

age and injury.

XXVII.

At all times until the final determination of said

suits all of the taxes so levied as aforesaid against

the properties of complainant in the said several

counties will be and constitute a lien upon all of

complainant's real estate situate therein, and a

cloud upon complainant's title thereto which cannot

be removed without payment of said taxes in full,

together with interest, costs and penalties as afore-



54 Standard Oil Company

said. Said real estate so owned by complainant is

correctly listed and described in a certain schedule

hereto annexed as exhibit "C" and fully made a part

hereof. [23]

.

The total amounts of complainant's said taxes for

State, county, city, town, school and other local

assessment purposes, calculated upon the basis of the

pretended valuation so made as aforesaid by the

State Board of Equalization, and as now demanded

of complainant by the several county treasurers

and ex-officio tax collectors, named as defendants

herein, is forty-six thousand one hundred and sixty-

nine and 18/100 ($46,169.18) dollars and is correctly

set forth in detail in a certain schedule hereunto an-

nexed, marked exhibit "D," and fully made a part

hereof, wherein also are correctly set forth the total

amount of said taxes, calculated and extended upon

the basis of the full cash value of complainant's

property, as assessed by the several county assessors

and approved by the several county boards of equal-

ization. The total amount of such taxes so levied

and assessed against complainant in pursuance and

by reason of said pretended increase by the State

Board of Equalization is thirty-nine thousand

eighty-nine and 52/100 ($39,089.52) dollars, of

which amount ten thousand fifteen and 1/100

($10,015.01) dollars represents the portion thereof

so levied and assessed for State purposes. The total

amount of such taxes as nearly as can now be ascer-

tained, which is legally and justly due from com-

plainant, calculated upon the basis of the full cash

value of complainant's property, as assessed and ap-
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proved by the several county assessors and county

boards of equalization as aforesaid, is five thousand

nine hundred and forty-seven and 78/100 ($5,947.78)

dollars, which amount is divided and distributed

among said several counties for State, county,

municipal, school and other local assessment pur-

poses, as shown upon said schedule hereunto an-

nexed, marked exhibit ''D."

XXVIII.
Complainant is ready and willing to pay all such

taxes legally and justly due as aforesaid and has

heretofore tendered and offered to pay to each of

said county treasurers and ex-officio tax collectors,

defendants herein, the several amounts justly, legally

and equitably leviable and collectible as against com-

plainant upon the basis of the full cash value of its

property as aforesaid, and the valid assessment

thereof made by the several county assessors and

approved by the several county boards of equaliza-

tion as aforesaid, all as set forth and shown in said

exhibit "D" hereunto annexed, but each of said

defendants has refused to accept or receive such pay-

ment or to issue complainant a receipt therefor.

Complainant herewith brings and deposits with

the clerk of this court the said sum of five thousand

nine hundred and forty-seven and 78/100 ($5,947.78)

dollars to be paid over to the defendants, H. S. Ross,

S. S. Acker, W. W. Brookner, J. A. Duke, Pickens

Anderson, Sam P. Webb, I. N. Hart, J. W. Richards,

C. M. Taylor, C. W. Gorham, Ignatius Burgoon, P.

J. Keohane and W. D. Riley, as such county treas-

urers and ex-officio tax collectors of said several
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counties, according to the amounts justly and legally

due each of them as aforesaid, and as shown by said

exhibit *'D," as a payment on account of any sum
this Court may find and adjudge to be justly, legally

and equitably leviable and collectible as against com-

plainant for its taxes payable in said several coun-

ties for the year 1918, whenever said defendants or

either of them, in their official capacity as aforesaid,

will receive the same as such payment on account.

Complainant stands [24] ready and offers to pay

over to said clerk for the purposes aforesaid, when-

ever the same shall be ascertained, any further sum
or sums of money which may be required to fully

cover the taxes legally, justly and equitably due

from it upon the basis of the cash value of its prop-

erties as aforesaid and the valid assessment thereof

made as aforesaid by the said county authorities,

and as hereinabove admitted by it to be just, due and

payable.

XXIX.
Complainant is wholly without an adequate

remedy at law, and in this suit alone may complain-

ant's rights in the premises be adequately or justly

determined.

This cause is too urgent to admit of the delay of

giving notice to defendants. Complainant is in-

formed and believes, and therefore states the fact

to be, that if notice be given to defendants of this

application for a temporary restraining order as

hereinafter prayed, said defendants or some of them

will thereupon proceed to seize and offer complain-

ant's personal property for sale for the purpose of
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enforcing and collecting the aforesaid taxes thereon,

and upon the delinquency of the first installment will

proceed to list said taxes upon the delinquent tax-

rolls of said counties, and to accrue thereon the pen-

alties and costs hereinabove described, as a result

whereof complainant will suffer great and irrepara-

ble damage and injury as hereinabove alleged. Upon
the delinquency of the second installment of said

taxes, and within the time provided by statute as

aforesaid, the treasurers and ex-o"fficio tax collectors

of said counties, defendants herein, will thereupon

proceed to list said second installment as delinquent,

and thereupon accrue and enter said penalties and

costs, and pursuant to said statutes, defendants

herein will institute and prosecute actions against

complainant in each of said counties for the purpose

of foreclosing the lien of said taxes and collecting

the same, and for the aforesaid purpose will proceed

to seize and sell complainant's personal property, as

a result of all of which complainant will suffer great

and irreparable damage and injury, as hereinabove

alleged.

In consideration whereof, and forasmuch as com-

plainant has no adequate remedy at law, and can only

have relief in equity where such matters are pecu-

liarly cognizable, complainant prays

:

First. That the aforesaid pretended increase in

the valuation of complainant's property for pur-

poses of taxation in the State of Arizona, so ordered

and made by the State Board of Equalization as

hereinabove set forth, be decreed to be wholly void

and without any force or effect, and to be violative
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and in contravention of the Constitution of the

United States and the Constitution and laws of the

State of Arizona, as hereinabove set out.

Second. That it be adjudged and decreed that

the aforesaid valuation of complainant's properties,

so pretended as aforesaid to be ordered and estab-

lished by said Board of Equalization, was and is

unjust and inequitable, and that each and all of the

orders of said Board, in so far as they purport to fix

or establish or assess any valuation of complainant's

property within the State of Arizona for assessment

and taxation purposes for the year 1918 in excess of

three hundred forty-two thousand seven hundred

and six dollars ($342,706), were and are wholly void

and without force or effect. [25J

Third. That said defendants, Charles R. Howe,

C. M. Zander and Rudolph Kuchler, as members of

the Tax Commission and of the Board of Equaliza-

tion of the State of Arizona, H. S. Ross, as Treas-

urer and Ex-officio Tax Collector of said County of

Cochise, and John F. Ross, as County Attorney of

said county, S. S. Acker, as Treasurer and Ex-officio

Tax Collector of said County of Coconino, and C. B.

Wilson, as County Attorney of said county, W. W.
Brookner, as Treasurer and Ex-o!fficio Collector of

said County of Gila, and Hugh M. Foster, as County

Attorney of said county, J. A. Duke, as Treasurer

and Ex-officio Tax Collector of said County of

Graham, and W. R. Chambers, as County Attorney

of said county, Pickens Anderson, as Treasurer and

Ex-officio Tax Collector of said County of Greenlee,

and Dave W. Ling, as County Attorney of said
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county, Sam F. Webb, as Treasurer and Ex-officio

Tax Collector of said County of Maricopa, and L.

M. Laney, as County Attorney of said county, I. N.

Hart, as Treasurer and Ex-officio Tax Collector of

said County of Mohave and S. D. Stewart, as County

Attorney of said county, J. W. Richards, as Treas-

urer and Ex-officio Tax Collector of said County of

Navajo, and Thorwald Larson, as County Attorney

of said county, C. M. Taylor, as Treasurer and Ex-

officio Tax Collector of said County of Pima, and

Kirke T. Moore, as County Attorney of said county,

C. W. Gorham, as Treasurer and Ex-officio Tax Col-

lector of said County of Pinal, and H. G. Richard-

son, as County Attorney of said county, Ignatius

Burgoon, as Treasurer and Ex-officio Tax Collector

of said County of Santa Cruz, and Leslie C. Hardy,

as County Attorney of said county, P. J. Keohane,

as Treasurer and Ex-officio Tax Collector of said

County of Yavapai, and F. L. Haworth, as County

Attorney of said county, W. D. Riley as Treasurer

and Ex-officio Tax Collector of said County of

Yuma, and H. Wupperman, as County Attorney of

said county, their and each of their successors, as-

sistants, deputies, agents and employees, be tempo-

rarily and permanently enjoined from in any way

or manner listing or entering upon the delinquent

tax lists or back tax books of their respective coun-

ties any taxes calculated upon or on account of said

pretended increase so ordered and made as aforesaid

by the State Board of Equalization, and from in any

way or manner attempting to enforce or collect

against complainant, or its property, either by dis-
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traint and sale or by suit or otherwise, any taxes cal-

culated upon or by reason of said pretended increase,

and from instituting or prosecuting or causing to be

instituted or prosecuted any suit or proceeding

whatever to enforce or collect any taxes for or on

account of said pretended increase.

Fourth. That defendants H. S. Ross, S. S.

Acker, W. W. Brookner, J. A. Duke, Pickens An-

derson, Sam F. Webb, I. N. Hart, J. W. Richards,

C. M. Taylor, C. W. Gorham, Ignatius Burgoon, P.

J. Keohane, and W. D. Riley, as Treasurers and Ex-

officio Tax Collectors of their respective counties, be

directed to accept and receive from complainant the

respective sums shown and listed on exhibit "D,"

hereunto annexed and fully made a part hereof, as

the taxes calculated, due and collectible upon the

valuations of complainant's property in their sev-

eral counties as assessed by the several county asses-

sors, and approved by the several county boards of

equalization, in full payment and satisfaction of all

taxes levied or assessed against complainant within

said counties, respectively, for the year 1918. [26]

Fifth. That complainant have such other and

further or different relief as to the court may seem

meet and the nature of the case may require, as weU

as a decree for costs.

Sixth. That upon the filing of this biU of com-

plaint, and without notice to defendants, complain-

ant have, pending the hearing and determination of

its petition herein for a temporary injunction, a

temporary restraining order against said defend-

ants as hereinabove prayed.
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Seventh. And may it please this Honorable
Court to grant unto complainant a writ of subpoena
of the United States of America, issued out of and
under the seal of this Honorable Court, directed to
the said Charles R. Howe, C. M. Zander and Ru-
dolph Kuchler, members of the Tax Commission
and of the Board of Equalization of the State of
Arizona, H. S. Ross, Treasurer and Ex-officio Tax
Collector of the County of Cochise, and John F.
Ross, County Attorney of said county, S. S. Acker,
Treasurer and Ex-officio Tax Collector of the
County of Coconino, and C. B. Wilson, County At-
torney of said County, W. W. Brookner, Treasurer
and Ex-officio Tax Collector of the County of Gila,

and Hugh M. Poster, County Attorney of said
county, J. A. Duke, Treasurer and Ex-officio Tax
Collector of the County of Graham, and W. R.
Chambers, County Attorney of said county, Pickens
Anderson, Treasurer and Ex-officio Tax Collector of
the County of Greenlee, and Dave W. Ling, County
Attorney of said county, Sam F. Webb, Treasurer
and Ex-officio Tax Collector of the County of Mari-
copa, and L. M. Laney, County Attorney of said
county, I. N. Hart, Treasurer and Ex-officio Tax
Collector of the County of Mohave, and S. D. Stew-
art, County Attorney of said county, J. W. Richards,
Treasurer and Ex-officio Tax Collector of the

County of Navajo, and Thorwald Larson, County
Attorney of said county, C. M. Taylor, Treasurer
and Ex-officio Tax Collector of the County of Pima,
and Kirke T. Moore, County Attorney of said

county, J. A. Duke, Treasurer and Ex-officio Tax
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Collector of the County of Pinal, and H. G. Richard-

son County Attorney of said county, Ignatius Bur-

goon Treasurer and Ex-officio Tax Collector of the

County of Santa Cruz, and Leslie C. Hardy, County

Attorney of said county, P. J. Keohane, Treasurer

and Ex-ofacio Tax Collector of the County ofYava-

pai, and F. L. Haworth, County Attorney of said

county W D. Riley, Treasurer and Ex-ofdcio Tax

Collector of the County of Yuma, and H. Wupper-

man. County Attorney of said county, command-

ing them, and each of them, upon a day certam

therein to be named, and under appropriate penalty,

to be and appear before this Honorable Court, then

and there to answer (but not under oath, answer un-

der oath being expressly waived), all and singular

the premises, and to stand to, perform and abide by

such order, direction and decree as may be made

against them in the premises.

And complainant will ever pray, etc.

STANDARD OIL COMPANY (a Corpora-

tion),
.

Complainant.

ByW. S. RHEEM,
President.

ELLINGWOOD & ROSS,

JOHN M. ROSS,

Solicitors for Complainant.

PILLSBURY, MADISON & SUTRO,

OSCAR SUTRO,
Of Counsel. [27]
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State of California,

City and County of San Francisco.—ss.

W. S. Rheem, being first duly sworn, deposes and

says : I am the President of Standard Oil Company,

the complainant above named, and I am also famil-

iar with the matters and things mentioned in the

foregoing bill of complaint. I have read said bill

and know the contents thereof, and the same is true

of my own knowledge, except as to the matters

therein stated on information and belief, and as to

those matters I believe them to be true.

W. S. RHEEM.
Subscribed and sworn to before me, this 21st day

of October, 1918.

[Seal] FRANK L. OWEN,
Notary Public in and for the City and County of

San Francisco, State of California.

My commission expires November 22, 1921. [28]

Exhibit "A."

County Assessor's

Counties. Valuation.

Cochise $43,930.00

Coconino 10,925.00

Gila 55,454.00

Graham 12,482.00

Greenlee 20,200.00

Maricopa 70,025.00

Mohave 7,305.00

Navajo 10,510.00

Pima . 35,830.00

Pinal 7,980.00

Santa Cruz 31,465.00

Yavapai 22,240.00

Yuma 14,360.00

Total $342,706.00

[29]

Assessment by
State Board of

Equalization.

$488,185.63

Eaise
Ordered by

State Board of
Equalization.

$444,255.63

67,419.93 56,494.93

299,409.40 243,955.40

81,816.69 €9,334.69

107,510.35 87,310.35

822,434.83 752,409.83

112,591.04 105,2S6.04

66,944.93 56,494.93

302,896.97 267,066.97

51,635.18 43,655.18

162,430.53 130,965.53

225,108.20 202,868.20

122,213.96 107,853.96

$2,910,597.64 $2,567,951.64
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Exhibit "B."

OIL COMPANIES.
Phoenix, Ariz., April 1st, 1918.

Standard Oil Company,

Phoenix, Arizona.

Gentlemen

:

Kindly fill out the form below, including therein

the operations of all branches in Arizona, and return

to this office not later than ten days after receipt of

same.

This information is required under the powers

and authority conferred on this Commission by

Paragraph 4829, Title 49, Revised Statutes of Ari-

zona, 1913, Civil Code.

Very truly yours,

STATE TAX COMMISSION

(Signed) D. G. HENDERSON,
Secretary.

INCOME AND EXPENDITURES

For year ending December 31st, 1917.

Location of Branches :

Income:

Gross Sales of Fuel Oil $2,164,631.63

" - - Gasoline & Naphtha 2,129,008.36

" " All other products. 1,005,528.66

Income from all Other Sources (Give

^^^"''^ ''^
....$5,299,168.65

Total Income

Operating' Expenditures:

(Do not include charges for New

Construction, Equipment and

Permanent Improvements, etc.)
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Cost of Fuel Oil Sold (Incl. $. .frt) . .$

Gasoline " ( " .. ")

All Other

Products "
( " ..").. 3,916,372.49

*Salaries of Officers $

Interest and Discount

Depreciation actually charges vari-

ous on $ 38,820.74

All other operating expenses (List

in detail below)

Local Taxes $ 5,722.46

General Operating Expense (in-

cluding salaries) .$ 386,874.14

Total Operating Expenditures $4,347,789.83

Net income from Operations $ 951,378.82

STANDARD OIL COMPANY,
H. M. STOREY,

Secretary.

OATH.
California

State of California,

City and County of San Francisco,—ss.

I, H. M. Storey, on oath do say that the above

report is a true and complete statement of all income

and operating expenditures pertaining to the busi-

ness done in Arizona of the Standard Oil Company,

of which I am secretary, for the calendar year 1917,

and that same is made from the books and records

of said Company.

H. M. STOREY.
Subscribed and sworn to before me this 1st day of

May, 1918.

FRANK L. OWEN,
Notary Public.

My commission expires 11/22/1921. [30]
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Exhibit "0/'

REAL PROPERTY.
OWNED BY STANDARD OIL COMPANY IN

ARIZONA.
Clifton, Greenlee County.

Block 14 of Hill's New Addition to Clifton.

Douglas, Cochise County.

Commencing at a point 1386' W. of the NW.
corner of Block 69, Douglas Townsite, described

as per map made by E. G. Howe, C. E., dated

January 12, 1901; thence W. 167'; thence N'ly

0°44' E. 241.3'; thence E. 164'; thence S. 241.2'

to place of beginning, containing 918/1000 of an

acre.

Globe, Gila County.

Beginning at E. quarter corner of Sec. 36,

Tp. 1 N., R. 15 E., of Gila & Salt River B. &
M. ; thence S. 0°5' W. along the section Une

291.2'; thence N. 62°5' E. 281'; thence N. 46°

27' W. 231', more or less, to the N. boundary line

of the W. 1/2 of SW. 1/4 of Sec. 31, Tp. 1 N.,

R. 16 E., G. & S. R. B. & M. ; thence along said

N. boundary line 80' more or less to point of

beginning, containing .974 of an acre, being part

of N. 1/2 of SW. 1/1 of S. W. 14 of Sec. 31, Tp. 1

N.,R.16E.,G.&S. R. B. &M.
Mesa, Maricopa County.

Beginning at a point 302.8' N. and 33' W. of

SE. corner of Sec. 21, Tp. 1 N., R. 5 E., G. &

S. R. B. & M., extending 165' N. parallel to the

W. line of the section; thence W. 264'; thence
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S. 165' to a point 10.5' N. of the center line of

Arizona Eastern R. R. ; thence E. 264' to point

of beginning.

Nogales, Santa Cruz County.

Part of Lot 2 in Block 101, Northern Addi-

tion to Town of Nogales

:

Commencing at NE'ly comer of said Lot 2;

thence W'ly 125' along N'ly line of said Lot 2;

thence SW'ly 315.25', more or less, to point in

SE'ly line of said Lot 2; thence E'ly to Ely

line of said Lot 2; thence N'ly along division

line between said Lot 2 and R. R. R/W 295',

more or less, to point of beginning.

Phoenix, Maricopa County.

Lots 1 & 2 in Block 1, of Christy Acres, being

a subdivision of S. 1/2 SE. 1/4 Sec. 1, Tp. 1 N.,

R. 2 E., G. & S. R. B. & M., according to map

thereof filed in the olffice of the County Recorder

of the County of Maricopa, in Book 3, page 41,

of Maps.

Safford, Graham County.

For point of beginning, commence at NW.

comer of Sec. 17, Tp. 7 S., R. 26 E., G. & S. R. B.

& M. ; running thence E'ly along N. line of said

section 1540' to its intersection with the pro-

duced E. line of M Street in the Town of Saf-

ford; thence S. at right angles to said N. line of

said section 120'; thence E. 160', for and to

point of heginning;

thence E'ly 140' parallel with N. line of said

Sec;

thence S'ly at right angle 175';
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thence W'ly at right angle 140'

;

thence N'ly at right angle 175' to beginning;

heing E. 140' of Block 4 of Lassator's Addition

to Town of Safford, and known as Block D of

Lassator's Addition.

Tucson, Pima County.

Lots 11 & 12 and S. 50' of Lot 15 (formerly

eaUed Lot 10) in Block 34, City of Tucson.

Yuma, Yuma County.

Lots 1 & 2 in Block 137 of City of Yuma,

(located at SW. corner of Fifth Street and

Cemetery Avenue).

Also strip 10' wide, lying along the W. end of

Lots 1 & 2 and extending the full width thereof.

[31]
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[Endorsed] : In Equity—No. E-77 (Phoenix.) In

the District Court of the United States, for the Dis-

trict of Arizona. Standard Oil Company (a Corpo-

ration), Complainant, vs. Charles R. Howe et al.,

Defendants. Bill of Complaint. Filed Oct. 24th,

1918. Mose Drachman, Clerk. [34]

In the District Court of the United States for the

District of Arizona, Phoenix Division.

IN EQUITY—No. .

STANDARD OIL COMPANY, a Corporation,

Complainant,

vs.

CHARLES R. HOWE, C. M. ZANDER, and RU-

DOLPH KUCHLER, Members of the State Tax

Commission and Board of Equalization of the

State of Arizona, H. S. ROSS, Treasurer and

Ex-officio Tax Collector of the County of

Cochise, State of Arizona, and JOHN E. ROSS,

County Attorney of said County, S. S. ACKER,
Treasurer and Ex-ofBcio Tax Collector of the

County of Coconino, State of Arizona, and C. B.

WILSON, County Attorney of said County,

W. W. BROOKNER, Treasurer and Ex-officio

Tax Collector of the County of Gila, State of

Arizona, and HUGH M. FOSTER, County At-

torney of said County, J. A. DUKE, Treasurer

and Ex-officio Tax Collector of the County of

Graham, State of Arizona, and W. R. CHAM-
BERS, County Attorney of said County,
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PICKENS ANDERSON, Treasurer and Ex-

officio Tax Collector of the County of Greenlee,

State of Arizona, and DAVE W. LING, County

Attorney of said County, SAM F. WEBB,
Treasurer and Ex-officio Tax Collector of the

County of Maricopa, State of Arizona, and L. M.

LANEY, County Attorney of said County, I. M.

HART, Treasurer and Ex-officio Tax Collector

of the County of Mohave, State of Arizona, and

S. D. STEWART, County Attorney of said

County, J. W. RICHARDS, Treasurer and Ex-

officio Tax Collector of the County of Navajo,

State of Arizona, and THORWALD LARSON,
County Attorney of said County, C. M. TAY-
LOR, Treasurer and Ex-officio Tax Collector of

the County of Pima, State of Arizona, and

KIRKE T. MOORE, County Attorney of said

County, C. W. GORHAM, Treasurer and Ex-

officio Tax Collector of the County of Pinal,

State of Arizona, and H. G. RICHARDSON,
County Attorney of said County, IGNATIUS
BURGOON, Treasurer and Ex-officio Tax Col-

lector of the County of Santa Cruz, State of Ari-

zona, and LESLIE C. HARDY, County Attor-

ney of said County, P. J. KEOHANE [35]

Treasurer and Ex-officio Tax Collector of the

County of Yavapai, State of Arizona, and E. L.

HAWORTH, County Attorney of said County,

W. D. RILEY, Treasurer and Ex-officio Tax

Collector of the County of Yuma, State of Ari-

zona, and H. WUPPERMAN, County Attorney

of said County,

Defendants.
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Order to Show Cause.

Upon reading and filing the complaint in this

action, and sufficient grounds therein appearing for

the issuance of this order, and that the cause

therein shown is too urgent to admit of the delay in-

cident to giving a longer period of notice than as

herein specified, it is ordered that the above-named

defendants, and each of them, be and appear before

this Court at Tucson, Arizona, Wednesday, October

30th, 1918, at 10 o'clock A. M., then and there to

show cause, if any there be, why a temporary writ

of injunction should not issue as prayed in said bill

of complaint, enjoining and restraining said de-

fendants, their and each of their successors, assist-

ants, deputies, agents and employees, until further

order of this Court, from in any way or manner list-

ing or entering upon the delinquent tax lists or back

tax books of their respective counties, any taxes

calculated upon or on account of an alleged increase

in the valuation of complainant's property for taxa-

tion, made and ordered by the State Board of

Equahzation of Arizona, and described in said com-

plaint, and from in any way or manner attempting

to enforce or collect against complainant or its prop-

erty, either by distraint and sale, or by suit, or other-

wise, any taxes calculated upon or by reason of said

increase, and from instituting or prosecuting, or

causing to be instituted or prosecuted any suit or

proceeding whatever to enforce or collect [36]

any taxes, for or on account of said increase.

Let due service be made of this order, together
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with a copy of the verified bill of complaint herein,

upon each of said defendants, and due return made
thereon as the law directs.

Done at Chambers, at Tucson, State of Arizona,

this 24th day of October, 1918.

WM. W. MORROW,
Judge of said Court. [37]

United States Marshal's Return.

I received the within writ at Tucson on Thursday,

October 24th, 1918, and executed the same as fol-

lows :

At Tucson, Arizona, on October 25th, 1918, upon
C. M. Taylor, County Treasurer, and Kirk T. Moore,

County Attorney of Pima County, Arizona, by de-

livering a true copy of the within writ to each of

them personally.

J. P. DILLON,
United States Marshal.

By J. M. Treahey,

Deputy.

I further executed this writ at Phoenix, Maricopa

County, Arizona, on October 25th, 1918, by deliver-

ing a true copy hereof to Chas. R. Howe, C. M.

Zander, and Rudolph Kuchler, members of the State

Tax Commission and Board of Equalization of the

State of Arizona, and upon Sam F. Webb and L. M.

Laney, County Treasurer and County Attorney re-

spectively, of Maricopa County, Arizona, by deliver-

ing a true copy of the within writ to each of the

above-named defendants, personally.

J. P. DILLON,
United States Marshal.
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I further executed tMs writ at Nogales, Santa

Cruz County, Arizona, on October 26th, 1918, upon

Ignatius Burgoon, County Treasurer of Santa Cruz

County, Arizona, by delivering a true copy of the

same to him personally.

I am unable to secure service of the within writ

upon Leslie C. Hardy, County Attorney of Santa

Cruz County, Arizona, on account of his absence

from home.
J. P. DILLON,

United States Marshal.

By J. J. Lowe,

Deputy.

I further executed this writ at Yuma, Yuma

County, Arizona, by delivering a true copy hereof to

W. D. Riley, County Treasurer, and H. Wupperman,

County Attorney of Yuma County, Arizona, each

personally.
J. P. DILLON,

United States Marshal.

By Mason E. Shelton,

Deputy. [38]

I further executed this writ at Tombstone, Co-

chise County, Arizona, on October 26th, 1918, by de-

Uvering a true copy hereof to H. S. Ross, County

Treasurer, and J. F. Ross, County Attorney, each

personally.
J. P. DILLON,

United States Marshal.

By J. P. McDonald,

Deputy.
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I further executed this writ on October 26th, 1918,

at Florence, Pinal County, Arizona, by delivering a

true copy hereof to C. W. Gorham, County Treas-

urer, and H. G. Richardson, County Attorney, each

personally.

J. P. DILLON,
United States Marshal.

By F. G. Hudson,

Deputy.

I further executed this writ October 26th, 1918,

at Clifton, Greenlee County, Arizona, by delivering

a true copy hereof to Pickens Anderson, County
Treasurer, and Dave W. Ling, County Attorney of

Greenlee County, Arizona, each personally.

J. P. DILLON,
United States Marshal.

By John Bradbury,

Deputy.

I further executed this writ on October 26th, 191&,

at Holbrook, Navajo County, Arizona, by delivering

a true copy hereof to J. W. Richards, County Treas-

urer, and Thorwald Larson^ County Attorney of

Navajo County, Arizona, each personally.

J. P. DILLON,
United States Marshal.

By F. A. Weage,

Deputy.

I further executed this writ on October 26th, 1918,

at Flagstaff, Coconino County, Arizona, by deliver-

ing a true copy hereof to S. S. Acker, County

Treasurer, and C. B. Wilson, County Attorney of
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Coconino County, Arizona, each personally.

J. P. DILLON,
United States Marshal.

By F. A. Meage,

Deputy. [39]

I further executed this writ October 28th, 1918,

at Prescott, Yavapai County, Arizona, by deliver-

ing a true copy hereof to P. J. Keohane, County

Treasurer, and F. L. Haworth, County Attorney of

Yavapai County, Arizona, each personally.

J. P. DILLON,
United States Marshal.

By F. A. Weage,

Deputy.

I further executed this writ on October 28, 1918,

at Globe, Gila County, Arizona, by delivering a true

copy hereof, to W. W. Brookner, County Treasurer,

and Hugh M. Foster, County Attorney of Gila

County, Arizona, each personally.

J. P. DILLON,

United States Marshal.

By Frank Haynes,

Deputy.

I further executed this writ on October 28th, 1918,

at Safford, Graham County, Arizona, by delivering a

true copy hereof to J. A. Duke, County Treasurer,

and W. R. Chambers, County Attorney of Graham

County, Arizona, each personally.

J. P. DILLON,

United States Marshal.

By Frank Haynes,

Deputy.
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Special Return.

I, J. P. Dillon, United States Marshal for the Dis-
trict of Arizona, hereby certify that on account of

quarantine conditions existing at Kingman, Mohave
County, Arizona, it was impossible for me to send a
deputy U. S. Marshal to that place for the purpose
of making service of this writ, and upon instruc-

tions from John Mason Ross, counsel for the plain-

tiff, I forwarded two copies of the same to J. N.
Cohenour, sheriff of Mohave County at Kingman,
Arizona, on October 25th, 1918, with instructions to

serve the same upon the within-named I. M. Hart
and S, D. Stewart, County Treasurer and County At-
torney of Mohave County, Arizona.

This service was made at Kingman, Arizona, Oc-
tober 26th, 1918, in accordance with the above in-

structions, by Sheriff J. N. Cohenour upon the

within-named I. M. Hart and S. D. Stewart, by de-

livering to [40] each of them, personally, a true

copy of this writ.

Witness my signature and that of Sheriff J. N.

Cohenour in evidence of these facts.

J. N. COHENOUR,
Sheriff, Mohave County, Arizona.

J. P. DILLON,
United States Marshal for the District of Arizona.

[Endorsed] : Filed Oct. 30, 1918. Mose Drach-

man, Clerk. By Efde D. Botts, Deputy Clerk. [41]
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In the District Court of the United States for the

District of Arizona, Phoenix Division.

IN EQUITY—No. E-77 (Phoenix).

STANDARD OIL COMPANY, a Corporation,

Complainant,

vs.

CHARLES R. HOWE, C. M. ZANDER, and RU-

DOLPH KUCHLER, Members of the State Tax

Commission and Board of Equalization of the

State of Arizona, H. S. ROSS, Treasurer and

Ex-officio Tax Collector of the County of

Cochise, State of Arizona, and JOHN F. ROSS,

County Attorney of said County, S. S. ACKER,

Treasurer and Ex-ofacio Tax Collector of the

County of Coconino, State of Arizona, and C. B.

WILSON, County Attorney of said County,

W. W. BROOKNER, Treasurer and Ex-officio

Tax Collector of the County of Gila, State of

Arizona, and HUGH M. FOSTER, County At-

torney of said County, J. A. DUKE, Treasurer

and Ex-officio Tax Collector of the County of

Graham, State of Arizona, and W. R. CHAM-

BERS, County Attorney of said County,

PICKENS ANDERSON, Treasurer and Ex-

officio Tax Collector of the County of Greenlee,

State of Arizona, and DAVE W. LING, County

Attorney of said County, SAM F. WEBB,

Treasurer and Ex-officio Tax Collector of the

County of Maricopa, State of Arizona, and L. M.

LANEY, County Attorney of said County, I. M.
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HART, Treasurer and Ex-officio Tax Collector

of the County of Mohave, State of Arizona, and

S. D. STEWART, County Attorney of said

County, J. W. RICHARDS, Treasurer and Ex-

officio Tax Collector of the County of Navajo,

State of Arizona, and THORWALD LARSON,

County Attorney of said County, C. M. TAY-

LOR, Treasurer and Ex-officio Tax Collector of

the County of Pima, State of Arizona, and

KIRKE T. MOORE, County Attorney of said

County, C. W. GORHAM, Treasurer and Ex-

officio Tax Collector of the County of Pinal,

State of Arizona, and H. G. RICHARDSON,

County Attorney of said County, IGNATIUS

BURGOON, Treasurer and Ex-officio Tax Col-

lector of the County of Santa Cruz, State of Ari-

zona, and LESLIE C. HARDY, County Attor-

ney of said County, P. J. KEOHANE, Treas-

urer and Ex-officio Tax Collector of the County

of Yavapai, State of Arizona, and F. L. HA-

WORTH, County Attorney of [42] said

County, W. D. RILEY, Treasurer and Ex-officio

Tax Collector of the County of Yuma, State of

Arizona, and H. WUPPERMAN, County At-

torney of said County,

Defendants.

Motion to Dismiss.

Comes now each, every and all of the ahove-named

defendants in the above-entitled and numbered ac-

tion, by Wiley E. Jones, Attorney General of the

State of Arizona, and solicitor for said defendants,
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and move the Court to dismiss this action for the

following reasons:

I.

That it appears from said bill of complaint filed

herein on the face of the bill, that the said suit does

not really and substantially involve a suit or contro-

versy involving a violation of or dependent upon a

construction of the Constitution and laws of the

United States.

n.

That the said bill of complaint does not state any

matter of equity entitling complainant to the relief

prayed for, nor are the facts as stated, sufficient to

grant relief against these defendants.

III.

That it appears from the face of said bill of com-

plaint that complainant has a plain, adequate, and

speedy remedy at law.

WILEY E. JONES,

Attorney General of the State of Arizona, and

C. M. GANDY,
GEO. W. HARBEN,

Assistant Attorneys General of the State of Ari-

zona,

Solicitors for the Defendants.

[Endorsed]: Filed Oct. 30, 1918. Mose Drach-

man, Clerk. [43]
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In the District Court of the United States for the

District of Arizona.

IN EQUITY—No. E-77.

STANDARD OIL COMPANY (a Corporation),

Complainant,

vs.

CHAELES R. HOWE, C. M. ZANDER and

RUDOLPH KUCHLER, Members of the Tax

Commission and of the Board of Equalization

of the State of Arizona, H. S. ROSS, Treasurer

and Ex-officio Tax Collector, of the County of

Cochise, State of Arizona, and JOHN F. ROSS,

County Attorney of said County, S. S. ACKER,

Treasurer and Ex-officio Tax Collector of the

County of Coconino, State of Arizona, and C. B.

WILSON, County Attorney of said County, W.

W. BROOKNER, Treasurer and Ex-officio Tax

Collector of the County of Gila, State of Ari-

zona, and HUGH M. FOSTER, County Attor-

ney of said County, J. A. DUKE, Treasurer

and Ex-officio Tax Collector of the County of

Graham, State of Arizona, and W. R. CHAM-

BERS, County Attorney of said County,

PICKENS ANDERSON, Treasurer and Ex-

officio Tax Collector of the County of Greenlee,

State of Arizona, and DAVE W. LING,

County Attorney of said County, SAM F.

WEBB, Treasurer and Ex-officio Tax Collector

of the County of Maricopa, State of Arizona,

and L. M. LANEY, County Attorney of said
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Comity, I. N. HAET, Treasurer and Ex-officio

Tax Collector of tlie County of Mohave, State

of Arizona, and S. D. STEWART, County At-

torney of said County, J. W. RICHARDS,
Treasurer and Ex-officio Tax Collector of the

County of Navajo, State of Arizona, and

THORWALD LARSON, County Attorney of

said County, C. M. TAYLOR, Treasurer and

Ex-officio Tax Collector of the County of Pima,

State of Arizona, and KIRKE T. MOORE,
County Attorney of said County, C. W. GOR-

HAM, Treasurer and Ex-officio Tax Collector

of the County of Pinal, State of Arizona, and

H. G. RICHARDSON, County Attorney of

said County, IGNATIUS BURGOON, Treas-

urer and Ex-officio Tax Collector of the County

of Santa Cruz, State of Arizona, and LESLIE

C. HARDY, County Attorney of said County,

P. J, KEOHANE, Treasurer and Ex-Officio Tax

Collector of the County of Yavapai, State of

Arizona, and F. L. HAWORTH, County Attor-

ney of said County, W. D. RILEY, Treasurer

and Ex-officio Tax Collector of the County of

Yuma, State of Arizona, and H. WUPPER-
MAN, County Attorney of said County,

Defendants. [44]

Decree.

This cause came on to be heard at this term, and

was argued by counsel, and thereupon, upon con-

sideration thereof, it was ordered, adjudged and de-

creed as follows, viz

:

That the application of the above-named com-
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plainant for a temporary writ of injunction herein

be, and the same is hereby denied; that the motion

of the above-named defendants to dismiss the bill

of complaint herein be, and the same is hereby sus-

tained; that said bill of complaint be, and the same

is hereby dismissed; and that said defendants have

and recover of said complainant their costs herein

expended, and to be taxed by the Clerk.

Done and signed in open court this, the 4th day

of November, 1918.

WM. H. SAWTELLE,
District Judge.

[Endorsed] : Filed Nov. 4th, 1918. Mose Drach-

man, Clerk. [45]

Jn the District Court of the United States for the

District of Arizona.

IN EQUITY—No. E-77.

STANDAED OIL COMPANY (a Corporation),

Complainant,

vs.

CHAELES E. HOWE, C. M. ZANDEE and

EUDOLPH KUCHLEE, Members of the Tax

Conmiission and of the Board of Equalization

of the State of Arizona, H. S. EOSS, Treasurer

and Ex-officio Tax Collector, of the County of

Cochise, State of Arizona, and JOHN F. EOSS,

Countv Attorney of said County, S. S. ACKEE,

Treasurer and Ex-officio Tax Collector of the

County of Coconino, State of Arizona, and C. B.
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WILSON, County Attorney of said County, W.
W. BROOKNEE, Treasurer and Ex-officio Tax

Collector of the County of Gila, State of Ari-

zona, and HUGH M. FOSTEE, County Attor-

ney of said County, J. A. DUKE, Treasurer

and Ex-officio Tax Collector of the County of

Graham, State of Arizona, and W. E. CHAM-
BEES, County Attorney of said County,

PICKENS ANDEESON, Treasurer and Ex-

officio Tax Collector of the County of Greenlee,

State of Arizona, and DAVE W. LING,

County Attorney of Said County, SAM F.

WEBB, Treasurer and Ex-officio Tax Collector

of the County of Maricopa, State of Arizona,

and L. M. LANEY, County Attorney of Said

County, I. N. HAET, Treasurer and Ex-officio

Tax Collector of the County of Mohave, State

of Arizona, and S. D. STEWAET, County At-

torney of Said County, J. W. EICHAEDS,
Treasurer and Ex-officio Tax Collector of the

County of Navajo, State of Arizona, and

THOEWALD LAESON, County Attorney of

Said County, C. M. TAYLOE, Treasurer and

Ex-officio Tax Collector of the County of Pima,

State of Arizona, and KIEKE T. MOOEE,
County Attorney of Said County, C. W. GOE-

HAM, Treasurer and Ex-officio Tax Collector

of the County of Pinal, State of Arizona, and

H. G. EICHAEDSON, County Attorney of

Said County, IGNATIUS BUEGOON, Treas-

urer and Ex-officio Tax Collector of the County

of Santa Cruz, State of Arizona, and LESLIE
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C. HARDY, County Attorney of Said County,

P. J. KEOHANE Treasurer and Ex-o:fficio Tax

Collector of the County of Yavapai, State of

Arizona, and F. L. HAWORTH, County Attor-

ney of Said County, W. D. RILEY, Treasurer

and Ex-officio Tax Collector of the County of

Yuma, State of Arizona, and H. WUPPER-
MAN, County Attorney of Said County,

Defendants.

Petition for Appeal.

To the Honorable WILLIAM H. SAWTELLE,

District Judge:

The above-named complainant. Standard Oil

Company, a [46] corporation, conceiving itself

aggrieved by the decree made and entered in the

above-entitled cause on the 4th day of November,

1918, does hereby appeal from said decree to the

United States Circuit Court of Appeals for the

Ninth Circuit, and it prays that this its appeal may

be allowed; that citation be issued as provided by

law; that a transcript of the record and proceedings

and papers upon which said decree was made, duly

authenticated, may be sent to the said United States

Circuit Court of Appeals for the Ninth Circuit, sit-

ting at San Francisco, California, under the rules of

said court in such cases made and provided; and

that the proper order relating to the security to be

required of it be made.

ELLINWOOD & ROSS,

EVERETT E. ELLINWOOD and

CLIFTON MATHEWS,
Solicitors for Said Complainant.
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[Endorsed] : Piled Nov. 4tli, 1918. Mose Drach-

man, Clerk. [47]

In the District Court of the United States for the

District of Arizona.

IN EQUITY—No. E-77.

STANDARD OIL COMPANY (a Corporation),

Complainant,

vs.

CHARLES R. HOWE, C. M. ZANDER and

RUDOLPH KUCHLER, Members of the Tax

Commission and of the Board of Equalization

of the State of Arizona, H. S. ROSS, Treasurer

and Ex-officio Tax Collector of the County of

Cochise, State of Arizona, and JOHN P. ROSS,
County Attorney of Said County, S. S. ACKER,
Treasurer and Ex-officio Tax Collector of the

County of Coconino, State of Arizona, and C. B.

WILSON, County Attorney of Said County, W.
W. BROOKNER, Treasurer and Ex-officio Tax

Collector of the County of Gila, State of Ari-

zona, and HUGH M. POSTER, County Attor-

ney of Said County, J. A. DUKE, Treasurer

and Ex-officio Tax Collector of the County of

Graham, State of Arizona, and W. R. CHAM-
BERS, County Attorney of Said County,

PICKENS ANDERSON, Treasurer and Ex-

officio Tax Collector of the County of Greenlee,

State of Arizona, and DAVE W. LING, County

Attorney of Said County, SAM P. WEBB,
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Treasurer and Ex-ojfficio Tax Collector of the

County of Maricopa, State of Arizona, and L.

M. LANEY, County Attorney of Said County,

I. N. HART, Treasurer and Ex-officio Tax Col-

lector of the County of Mohave, State of Ari-

zona, and S. D. STEWART, County Attorney

of Said County, J. W. RICHARDS, Treas-

urer and Ex-officio Tax Collector of the County

of Navajo, State of Arizona, and THORWALD
LARSON, County Attorney of Said County,

C. M. TAYLOR, Treasurer and Ex-officio Tax

Collector of the County of Pima, State of Ari-

zona, and KIRKE T. MOORE, County Attor-

ney of Said County, C. W. GORHAM, Treas-

urer and Ex-officio Tax Collector of the County

of Pinal, State of Arizona, and H. O. RICH-

ARDSON, County Attorney of Said County,

IGNATIUS BURGOON, Treasurer and Ex-

officio Tax Collector of the County of Santa

Cruz, State of Arizona, and LESLIE C.

HARDY, County Attorney of Said County, P.

J. KEOHANE, Treasurer and Ex-officio Tax

Collector of the County of Yavapai, State of

Arizona, and F. L. HAWORTH, County Attor-

ney of Said County, W. D. RILEY, Treasurer

and Ex-officio Tax Collector of the County of

Yuma, State of Arizona, and H. WUPPER-

MAN, County Attorney of Said County,

Defendants. [48]

Assignment of Errors.

Comes now the above-named complainant, stand-

ard Oil Company, a corporation, and makes and files
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this its assignment of errors, upon which, it will rely

upon the prosecution of its appeal from the decree

made and entered by this Honorable Court on the

4th day of November, 1918

:

I.

That the Court erred in refusing to grant a tempo-

rary injunction, as prayed for in the bill of com-

plaint herein.

II.

That the Court erred in deciding and holding that

the facts stated in said bill of complaint are not suffi-

cient to constitute a valid cause of action in equity.

III.

That the Court erred in deciding and holding that,

for all or any of the matters and things complained

of in said bill of complaint, complainant has a plain,

speedy and adequate remedy at law.

IV.

That the Court erred in sustaining defendants'

motion to dismiss, and in dismissing said bill of

complaint.

WHEREFORE, said complainant and appellant

prays for a reversal of said decree, and that said

District Court for the District of Arizona be ordered

to grant a temporary [49] injunction, as prayed

for in said bill of complaint.

ELLINWOOD & ROSS,
EVERETT E. ELLINWOOD and

CLIFTON MATHEWS,
Solicitors for said Complainant and Appellant.

[Endorsed] : Filed Nov. 4th, 1918. Mose Draeh-

man. Clerk. [50]
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In the District Court of the United States for the

District of Arizona.

IN EQUITY—No. E-77.

STANDARD OIL COMPANY (a Corporation),

Complainant,

vs.

CHARLES R. HOWE, C. M. ZANDER and

RUDOLPH KUCHLER, Members of the Tax
Commission and of the Board of Equalization

of the State of Arizona, H. S. ROSS, Treasurer

and Ex-officio Tax Collector of the County of

Cochise, State of Arizona, and JOHN F. ROSS,
County Attorney of Said County, S. S. ACKER,
Treasurer and Ex-officio Tax Collector of the

County of Coconino, State of Arizona, and C. B.

WILSON, County Attorney of Said County, W.
W. BROOKNER, Treasurer and Ex-officio Tax

Collector of the County of Gila, State of Ari-

zona, and HUGH M. FOSTER, County Attor-

ney of Said County, J. A. DUKE, Treasurer

and Ex-officio Tax Collector of the County of

Graham, State of Arizona, and W. R. CHAM-
BERS, County Attorney of Said County,

PICKENS ANDERSON, Treasurer and Ex-

officio Tax Collector of the County of Greenlee,

State of Arizona, and DAVE W. LING, County

State of Arizona, and DAVE W. LING, County

Attorney of Said County, SAM F. WEBB,
Treasurer and Ex-dfficio Tax Collector of the

County of Maricopa, State of Arizona, and L.
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M. LANEY, County Attorney of Said County,

I. N. HART, Treasurer and Ex-officio Tax Col-

lector of the County of Mohave, State of Ari-

zona, and S. D. STEWART, County Attorney

of Said County, J. W. RICHARDS, Treas-

urer and Ex-officio Tax Collector of the County

of Navajo, State of Arizona, and THORWALD
LARSON, County Attorney of Said County,

C. M. TAYLOR, Treasurer and Ex-officio Tax

Collector of the County of Pima, State of Ari-

zona, and KIRKE T. MOORE, County Attor-

ney of Said County, C. W. GORHAM, Treas-

urer and Ex-officio Tax Collector of the Comity

of Pinal, State of Arizona, and H. G. RICH-
ARDSON, County Attorney of Said County,

IGNATIUS BURGOON, Treasurer and Ex-

officio Tax Collector of the County of Santa

Cruz, State of Arizona, and LESLIE C.

HARDY, County Attorney of Said County, P.

J. KEOHANE, Treasurer and Ex-officio Tax

Collector of the County of Yavapai, State of

Arizona, and F. L. HAWORTH, County Attor-

ney of Said County, W. D. RILEY, Treasurer

and Ex-officio Tax Collector of the County of

Yuma, State of Arizona, and H. WUPPER-
MAN, County Attorney of Said County,

Defendants.

Order Allowing Appeal.

On motion of Ellinwood 8c Ross, solicitors for the

above-named complainant, it is hereby ordered that

an appeal [51] to the United States Circuit Court

of Appeals for the Ninth Circuit from the order
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made and entered herein on the 4th day of Novem-

ber, 1918, be and the same is hereby allowed ; that a

certified transcript of the record, proceedings and

papers upon which said decree was made, duly

authenticated, be forthwith transmitted to said

United States Circuit Court of Appeals for the

Ninth Circuit sitting at San Francisco, California;

and that the bond on said appeal be and the same is

hereby fixed at the sum of Five Hundred Dollars.

Dated this 4th day of November, 1918.

WM. H. SAWTELLE,
District Judge.

[Endorsed] : Filed Nov. 4th, 1918. Mose Drach-

man, Clerk. [52]

In the District Court of the United States for the

District of Arizona.

IN EQUITY—No. E-77.

STANDARD OIL COMPANY (a Corporation),

Complainant,

vs.

CHARLES R. HOWE, C. M. ZANDER and

RUDOLPH KUCHLER, Members of the Tax

Commission and of the Board of Equalization

of the State of Arizona, H. S. ROSS, Treasurer

and Ex-officio Tax Collector of the County of

Cochise, State of Arizona, and JOHN F. ROSS,

County Attorney of said County, S. S. ACKER,
Treasurer and Ex-officio Tax Collector of the

County of Coconino, State of Arizona, and C. B.
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WILSON, County Attorney of said County, W.
W. BROOKNER, Treasurer and Ex-officio Tax

Collector of the County of Gila, State of Ari-

zona, and HUGH M. FOSTER, County Attor-

ney of said Comity, J. A. DUKE, Treasurer

and Ex-officio Tax Collector of the County of

Graham, State of Arizona, and W. R. CHAM-
BERS, County Attorney of said County,

PICKENS ANDERSON, Treasurer and Ex-

officio Tax Collector of the County of Greenlee,

State of Arizona, and DAVE W. LING, County

Attorney of said County, SAM F. WEBB,
Treasurer and Ex-ofiicio Tax Collector of the

County of Maricopa, State of Arizona, and L.

M. LANEY, County Attorney of said County,

L N. HART, Treasurer and Ex-ofificio Tax Col-

lector of the County of Mohave, State of Ari-

zona, and S. D. STEWART, County Attorney

of said County, J. W. RICHARDS, Treasurer

and Ex-officio Tax Collector of the County of

Navajo, State of Arizona, and THORWALD
LARSON, County Attorney of said County, C.

M. TAYLOR, Treasurer and Ex-officio Tax

Collector of the County of Pima, State of Ari-

zona, and KIRKE T. MOORE, County Attor-

ney of said County, C. W. GORHAM, Treas-

urer and Ex-officio Tax Collector of the County

of Pinal, State of Arizona, and II. G. RICH-

ARDSON, County Attorney of said County,

IGNATIUS BURGOON, Treasurer and Ex-

officio Tax Collector of the County of Santa

Cruz, State of Arizona, and LESLIE C.
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HARDY, County Attorney of said County, P.

J. KEOHANE, Treasurer and Ex -officio Tax
Collector of the County of Yavapai, State of

Arizona, and F. L. HAWORTH, County At-

torney of said County, W. D. RILEY, Treas-

urer and Ex-o^cio Tax Collector of the County

of Yuma, State of Arizona, and H. WUPPER-
MAN, County Attorney of said County,

Defendants. [53]

Bond on Appeal.

KNOW ALL MEN BY THESE PRESENTS,
that the undersigned. Standard Oil Company, a cor-

poration, complainant above named, as principal,

and Gordon H. Sawyer and Fred J. Steward, as

surety, are held and firmly bound unto Charles R.

Howe, C. M. Zander, and Rudolph Kuchler, mem-
bers of the Tax Commission and of the Board of

Equalization of the State of Arizona, H. S. Ross,

Treasurer and Ex-officio Tax Collector of the county

of Cochise, State of Arizona, and John F. Ross,

County Attorney of said county, S. S. Acker, Treas-

urer and Ex-officio Tax Collector of the county of

Coconino, State of Arizona, and C. B. Wilson,

County- Attorney of said county, W. W. Brook-

ner. Treasurer and Ex-officio Tax Collector of

the county of Gila, State of Arizona, and Hugh M.

Foster, County Attorney of said county, J. A. Duke,

Treasurer and Ex-offficio Tax Collector of the county

of Graham, State of Arizona, and W. R. Chambers,

County Attorney of said county, Pickens Anderson,

Treasurer and Ex-officio Tax Collector of the county

of Greenlee, State of Arizona, and Dave W. Ling,
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County Attorney of said county, Sam F. Webb,

Treasurer and Ex-officio Tax Collector of the county

of Maricopa, State of Arizona, and L. M. Laney,

County Attorney of said county, I. N. Hart, Treas-

urer and Ex-officio Tax Collector of the county of

Mohave, State of Arizona, and S. D. Stewart,

County Attorney of said County, J. W. Richards,

Treasurer and Ex-officio Tax Collector [54] of the

county of Pima, State of Arizona, and Kirke T.

Moore, County Attorney of said county, C. W. Gor-

ham. Treasurer and Ex-officio Tax Collector of the

county of Pinal, State of Arizona, and H. G. Rich-

ardson, County Attorney of said county, Ignatius

Burgoon, Treasurer and Ex-officio Tax Collector of

the county of Santa Cruz, State of Arizona, and

Leslie C. Hardy, County Attorney of said county P.

J. Keohane, Treasurer and Ex-officio Tax Collector

of the county of Yavapai, State of Arizona, and F.

L. Haworth, County Attorney of said county, W. D.

Riley, Treasurer and Ex-officio Tax Collector of the

county of Yuma, State of Arizona, and H. Wupper-

man, County Attorney of said county, defendants

above named, their and each of their heirs, execu-

tors, administrators, successors and assigns, in the

sum of Five Hundred Dollars for the payment of

which, well and truly to be made, the undersigned

bind themselves, their successors and assigns, jointly

and severally, firmly by these presents.

Sealed and dated this 4th day of November, 1918.

WHEREAS, the above-named Standard Oil

Company, a corporation, has prosecuted an appeal

to the United States Circuit Court of Appeals for
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the Ninth Circuit, to reverse the decree made and

entered in the above-entitled cause on the 4th day

of November, 1918, by the District Court of the

United States for the District of Arizona; [55

J

NOW, THEREFORE, the condition of this obli-

gation is such that if the above-named Standard Oil

Company, a corporation, shall prosecute its said ap-

peal to effect, and answer all costs, if it fail to make

said appeal good, then this obligation shall be void;

otherwise to remain in full force and effect.

STANDARD OIL COMPANY,
By EVERETT E. ELLINWOOD,

Its Solicitor Principal.

GORDON H. SAWYER,
FRED J. STEWARD.

Approved Nov. 4, 1918.

WM. H. SAWTELLE,
Judge.

[Endorsed] : Filed Nov. 4th, 1918. Mose Drach-

man. Clerk. [56]

In the District Court of the United States for the

District of Arizona.

IN EQUITY—No. E^77.

STANDARD OIL COMPANY, a Corporation,

Complainant,

vs.

CHARLES R. HOWE et al.,

Defendants.
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Praecipe for Transcript of Record.

To the Clerk:

Please incorporate into the transcript on the ap-

peal in the above-entitled case, the portions of the

record indicated below:

1. Bill of complaint.

2. Order to show cause why temporary injunction

should not issue.

3. Motion to dismiss.

4. Decree.

5. Petition for appeal.

6. Assignment of errors.

7. Order allowing appeal.

8. Bond on appeal.

9. Citation on appeal.

10. This praecipe.

ELLINGWOOD & ROSS,

EVERETT E. ELLINGWOOD and

CLIFTON MATHEWS,
Solicitors for Complainant.

I acknowledge service of this praecipe this 5th

day of November, 1918.

WILEY E. JONES,
Atty. Genl. of Ariz, and Solicitor for Dfts.

[Endorsed] : Filed Nov. 8, 1918. Mose Drachman,

Clerk. By Nat. T. McKee, Deputy. [57]
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In the District Court of the United States for the

District of Arizona.

No. .E-77—IN EQUITY.

STANDARD OIL COMPANY, a Corporation,

Complainant,

vs.

CHARLES R. HOWE et al..

Defendants.

Waiver of Time for Praecipe.

To the Clerk:

You will please take notice that each and all of the

defendants in the above-entitled and numbered

cause of action do not desire any portions of the rec-

ord in said cause incorporated into the transcript on

appeal in addition to such portions as have been

designated in the praecipe of the complainant here-

tofore filed herein, and that each and all of said de-

fendants have waived and do hereby waive further

time with which to designate additional portions of

the record to be incorporated in said transcript on

appeal in said cause.

WILEY E. JONES,
Attorney General of the State of Arizona.

CLYDE M. GANDY,
GEORGE W. HARBEN,

Assistants Attorney General,

Solicitors for Defendants.

[Endorsed] : Filed Nov. 11, 1918, at M. Mose

Drachman, Clerk. By Nat. T. McKee, Deputy.

[58]
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In the United States District Court for the District

of Arizona.

No. E-77—(Phoenix).

STANDARD OIL COMPANY, a Corporation,

Complainant (Appellant),

vs.

CHARLES R. HOWE, C. M. ZANDER and RU-
DOLPH KUCHLER, Members of the Tax

Commission and of the Board of Equalization

of the State of Arizona, et al.,

Defendants (Appellees).

Certificate of the Clerk of United States District

Court to Transcript of Record.

United States of America,

District of Arizona,—ss.

I, Mose Drachman, Clerk of the District Court of

the United States for the District of Arizona, do

hereby certify that the above and foregoing fifty-

eight (58) pages, numbered from one (1) to fifty-

eight (58) inclusive, constitute a full, true, correct

and complete transcript of such portions of the rec-

ord and proceedings in the above-entitled cause as

are specified and designated in the praecipe filed

herein by the above-named complainant and appel-

lant on the 8th day of November, 1918, and also a

full, true, correct and complete copy of the waiver

of time for praecipe filed by the above-named de-

fendants and appellees on the 11th day of Novem-

ber, 1918, as appears from the original records and
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files thereof now remaining in my custody and con-

trol.

I further certify the following to be^a full, true

and correct statement of all expenses, costs, fees

and charges incurred and paid in my office by or on

behalf of the plaintiff (appellant) for the prepara-

tion and certification of the transcript of record

issued to the United States Circuit Court of Ap-

peals for the Ninth Circuit in the above-entitled

cause, to wit : £59]

Clerk 's fee for making transcript of record

—

265 folios at 10- cents per folio $26.50

Certificate of Clerk to transcript of record

—

4 folios at 15 cents per folio 60

Seal affixed to said Certificate 20

Total $27.30

I hereby certify that the above cost for preparing

and certifying record, amounting to Twenty-seven

and 30/100 Dollars ($27.30) has been paid to me
by Ellingwood & Ross, solicitors for complainant

(appellant).

I further certify that I hereto attach and herewith

transmit the original citation on appeal in this

cause.

WITNESS my hand and the seal of said Court,

affixed at my office in Phoenix, Arizona, this 12th

day of November, A. D. 1918.

[Seal] MOSE DRACHMAN,
Clerk.

By Nat. T. McKee,

Deputy Clerk. [60]
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In the District Court of the United States for the

District of Arizona.

IN EQUITY—No. E^77.

STANDARD OIL COMPANY, a Corporation,

Complainant,

vs.

CHARLES R. HOWE, C. M. ZANDER, and RU-
DOLPH KUCHLER, Members of the Tax Com-
mission and of the Board of Equalization of the

State of Arizona, H. S. ROSS, Treasurer and

Ex-officio Tax Collector of the County of

Cochise, State of Arizona, and JOHN F. ROSS,
County Attorney of said County, S. S. ACKER,
Treasurer and Ex-officio Tax Collector of the

County of Coconino, State of Arizona, and C. B.

WILSON, County Attorney of said County,

W. W. BROOKNER, Treasurer and Ex-officio

Tax Collector of the County of Gila, State of

Arizona, and HUGH M FOSTER, County At-

torney of said County, J. A. DUKE, Treasurer

and Ex-officio Tax Collector of the County of

Graham, State of Arizona, and W. R. CHAM-
BERS, County Attorney of said County, PICK-

ENS ANDERSON, Treasurer and Ex-officio

Tax Collector of the County of Greenlee, State

of Arizona, and DAVE W. LING, County

Attorney of said County, SAM F. WEBB,
Treasurer and Ex-officio Tax Collector of the

County of Maricopa, State of Arizona, and

L, M. LANEY, County Attorney of said
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County, I. N. HART, Treasurer and Ex-officio

Tax Collector of the County of Mohave, State of

Arizona, and S. D. STEWART, County Attor-

ney of said County, J. W. RICHARDS, Treas-

urer and Ex-officio Tax Collector of the County

of Navajo, State of Arizona, and THORWALD
LARSON, County Attorney of said County,

C. M. TAYLOR, Treasurer and Ex-officio Tax

Collector of the County of Pima, State of Ari-

zona, and KIRKE T. MOORE, County Attorney

of said County, C. W. GORHAM, Treasurer and

Ex-officio Tax Collector of the County of Pinal,

State of Arizona, and H. G. RICHARDSON,

County Attorney of said County, IGNATIUS

BURGOON, Treasurer and Ex-officio Tax Col-

lector of the County of Santa Cruz, State of Ari-

zona, and LESLIE C. HARDY, County Attor-

ney of said County, P. J. KEOHANE, Treasurer

and Ex-officio Tax Collector of the County of

Yavapai, State of Arizona, and E. L. HA-

WORTH, County Attorney of said County,

W. D. RILEY, Treasurer and Ex-officio Tax

Collector of the County of Yuma, State of Ari-

zona, and H. WUPPERMAN, County Attorney

of said County,

Defendants. [61]

Citation on Appeal.

United States of America,—ss.

To Charles M.. Howe, C. M. Zander and Rudolph

Kuchler, Members of the Tax Commission, and

of the Board of Equalization of the State of

Arizona, H. S. Ross, Treasurer and Ex-officio
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Tax Collector of the Comit of Cochise, State of

Arizona, and John F. Ross, County Attorney of

said County, S. S. Acker, Treasurer and Ex-

officio Tax Collector of the County of Coconino,

State of Arizona, and C. B. Wilson, County At-

torney of said County, W. W. Brookner, Treas-

urer and Ex-officio Tax Collector of the County

of Gila, State of Arizona, and Hugh M. Foster,

County Attorney of said County, J. A. Duke,

Treasurer and Ex-officio Tax Collector of the

county of Graham, State of Arizona, and W. R.

Chambers, County Attorney of said County,

Pickens Anderson, Treasurer and Ex-officio

Tax Collector of the County of Greenlee, State

of Arizona, and Dave W. Ling, County Attorney

of said County, Sam F. Webb, Treasurer and

Ex-officio Tax Collector of the County of Mari-

copa, State of Arizona, and L. M. Laney,

County Attorney of said County, I. N. Hart,

Treasurer and Ex-officio Tax Collector of the

County of Mohave, State of Arizona, and S. D.

Stewart, County Attorney of said County, J. W.
Richards, Treasurer and Ex-officio Tax Col-

lector of the County of Navajo, State of Arizona,

and Thorwald Larson, County Attorney of said

County, C. M. Taylor, Treasurer and Ex-officio

Tax Collector [62] of the County of Pima,

State of Arizona, and Kirke T. Moore, County

Attorney of said County, C. W. Qorham, Treas-

urer and Ex-officio Tax Collector of the County

of Pinal, State of Arizona, and H. G. Richard-

son, County Attorney of said County, Ignatius
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Burgoon, Treasurer and Ex-officio Tax Collector

of the County of Santa Cruz, State of Arizona,

and Leslie C. Hardy, County Attorney of said

County, P. J. Keohane, Treasurer and Ex-officio

Tax Collector of the county of Yavapai, State

of Arizona, and F. L. Haworth, County Attor-

ney of said County, W. D. Riley, Treasurer and

Ex-officio Tax Collector of the County of Yuma,

State of Arizona, and H. Wupperman, County

Attorney of said County, GREETING:

YOU ARE HEREBY CITED and admonished to

be and appear at the United States Circuit Court of

Appeals for the Ninth Circuit, to be held at the city

of San Francisco, in the State of California, on the

28 day of November, 1918, pursuant to an order al-

lowing an appeal, filed and entered in the office of

the Clerk of the District Court of the United States

for the District of Arizona, from a decree made and

entered on the 4th day of November, 1918, in the

above-entitled cause, wherein the above-named com-

plainant. Standard Oil Company, a corporation, is

appellant, and you, the above-named defendants,

are appellees, to show cause, if any there be, why

said decree made and entered on the 4th day of

November, 1918, should not be corrected, and why

justice [63] should not be done to the parties on

that behalf.

WITNESS the Honorable WILLIAM H. SAW-
TELLE, United States District Judge for the Dis-

trict of Arizona, this 4th day of November, 1918.

WM. H. SAWTELLE,
United States District Judge.
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Service of above citation acknowledged this 5th

day of Nov., 1918.

WILEY E. JONES,

Atty. Genl. of Ariz., and Solicitor for Dfts. [64]

[Endorsed] : In Equity—No. E-77. In the Dis-

trict Court of the United States for the District of

Arizona. Standard Oil Company, a Corporation,

Complainant, vs. Charles R. Howe et al.. Defendants.

Citation on Appeal. Filed Nov. 8, 1918, at — M.

Mose Drachman, Clerk. By Nat. T. McKee, Deputy.

[Endorsed]: No. 3248. United States Circuit

Court of Appeals for the Ninth Circuit. Standard

Oil Company, a Corporation, Appellant, vs. Charles

R. Howe, C. M. Zander and Rudolph Kuchler, Mem-
bers of the Tax Commission, and of the Board of

Equalization of the State of Arizona et al.. Appel-

lees. Transcript of Record. Upon Appeal from

the United States District Court for the District of

Arizona.

Filed November 14, 1918.

F. D. MONCKTON,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.

By Paul P. O'Brien,

Deputy Clerk.
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Charles R. Howe, C. M. Zander, and
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BRIEF OF APPELLANT.

STATEMENT OF THE CASE.

(a) Nature of Case:

This is an appeal from a final decree made and en-

tered by the District Court for the District of Arizona,
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on November 4, 1918, denying appellant's prayer for

a temporary injunction and sustaining appellees' mo-

tion to dismiss its bill of complaint, [Tr. 28-80, 81-

83.] The bill of complaint was filed and the order to

show cause issued thereon October 24th, returnable

October 30th [Tr. 70-73]. Upon the return of that

order, appellees' motion to dismiss was filed. While

that motion was based upon three expressed grounds,

and the order of dismissal was general in terms, the

particular ground urged and sustained in the lower

court was that the bill showed that plaintiff had a

plain, adequate and speedy remedy at law.

Note: The Transcript of Record will be referred

to herein as Tr. giving page number.

The particular matter sought to be raised and liti-

gated by this action involves the validity of the action

of the State Board of Equalization of Arizona in order-

ing that the assessed valuation of appellant's properties

for the year 19 17 be increased from $342,706.00 as

fixed by the county assessing and equalizing authori-

ties, to $2,910,597.64, being an increase of $2,567,-

951.64.

(b) Matters Complained Of:

For the purposes of this appeal, the allegations of

the bill will be taken as true. It appears therefrom

that appellant's taxable property is scattered among

thirteen of the fourteen counties of Arizona. The

property consists of real estate (see Exhibit "C" at-

tached to the bill, Tr. 66-68), of improvements thereon,

sales stations and distributing plants, together with
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horses, wagons, motor trucks, stocks of merchandise

and equipment, all as described in the bill [par. VI,

Tr. 8-9]. The full cash value of all of said property

on Januar_v i, 19 18, was $34^,706.00 [Tr. 9], dis-

tributed among thirteen counties in the proportion

shown under "County Assessor's Valuation'' in Ex-

hibit "A" attached to the bill [Tr. 63]. Under the

order of the Board of Equalization, that property is

valued at more than eight times its full cash value

[Tr. 41], although the statutes of Arizona require

that property shall be assessed ''at its full cash value"

[Tr. 10].

Appellant's Arizona properties are maintained bv it

to sell and distribute the products of its oil wells, re-

fineries and plants situate in California, to purchasers

and consumers thereof in Arizona [Tr. 8-9]. Califor-

nia is the state of appellant's corporate domicile, and it

owns therein extensive pipe lines, refineries, tanks,

reservoirs, producing oil wells and properties, all of

the value of more than $40,000,000.00 [Tr. 6].

As a part of its business, appellant is engaged in

manufacturing large quantities of gasoline, naphtha,

engine distillate, lubricating oils and other products and

by-products of petroleum in its refineries and plants

in California, which, together with large quantities of

crude petroleum produced or purchased by it, are sold

and disposed of in California and other states and ter-

ritories of the United States in interstate commerce.

In that behalf, appellant in the year 191 7 was engaged

in selling and distributing its products in and between
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the states of Oregon, A\'ashington, Nevada and Ari-

zona and the territories of Alaska and Hawaii, and

in connection therewith had invested large sums of

money in the installation of sales and distributing-

plants and agencies in each of said states and terri-

tories, of the same class and character with those sub-

ject to taxation in Arizona. All of those plants and

agencies are wholly and exclusively used by complain-

ant in selling and distributing to the public the petro-

leum and petroleum products produced or purchased,

refined and manufactured by it in the state of Cali-

fornia and shipped into those several states and terri-

tories.

Appellant's taxable properties in y\rizona for the

year under consideration consisted of real estate of

the cash value of $9,660.00, with improvements thereon

of the value of $101,594.00; horses, wagons and har-

ness of the value of $6,300.00; motor trucks, tank

wagons, and automobiles of the value of $63,070.00;

pumps, engines, iron barrels, pipes and office furniture

and equipment of the value of $7,425.00, and stocks of

merchandise of the value of $i55757-00 [Tr. 6-9].

The arbitrary method by which the Board of Equali-

zation arrived at its conclusion that appellant's Arizona

properties were of a full cash value of $2,910,597.64 is

fully described in the bill. The board, having de-

termined, in a manner which will be explained, that

appellant's net profits on its Arizona sales for 191

7

were $727,649.41, capitalized those earnings at 25%,

that is to sav, multiplied them by four, thus producing
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a total valuation of $2,910,597.64 [Tr. 30-33]. It ap-

pearing that the county authorities had valued the

properties at $342,706.00, the difference between those

two sums became the increase complained of [Tr. 33].

The board's original intention was to value appellants'

properties at $3,805,515.00, involving an increase of

$3,464,869.00 [Tr. 27], but in the period intervening

between August 7 and August 12, 19 18, it became ad-

vised that appellant's Arizona business was chargeable

with $222,729.41, being its proportion of appellant's

Federal taxes for the year 191 7, in consideration of

which fact the board valued appellant's properties at

$2,910,597.64 instead of $3,805,515.00 as originally

intended [Tr. T)^].

The increase complained of was ordered upon all the

appellant's properties en uiasse, without any specific

increase as to anv particular piece, item or class of

property [Tr. 7,^^] and wilhout any regard for or con-

sideration of the amount, character or full cash value

of any of said property [Tr. 29]. It was not found or

determined by the board that any ]:)articular item or

items, class or classes of ])ropertv had been undervalued

by the county assessors or boards of equalization, or

that any increase of valuation of appellant's property

was necessary for any purpose of equalizing taxes or

valuations [Tr. 30]. As stated by it, the board de-

termined that oil companies should be ''allowed to

earn 25% on their assessed value" [Tr. 32]. Since

appellant's assessed valuation as fixed by the county

authorities would only have "allowed" it to earn one-

quarter of that valuation, or about $85,000.00, and
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apparent earnings of $727,649.41 (after distributing

Federal taxes), the board, not being able to expropriate

the excess, decided to value appellant's properties, re-

gardless of the true value thereof, at a sum which

upon the 25% earning limit, so arbitrarily fixed by it,

would ''allow" appellant to earn said sum of $727,-

649.41. A simple mathematical problem in valua-

tion was thus presented, obviouslv calling for the

answer arrived at, namely, $2,910,597.64.

The next step of the board was to effect a distribu-

tion of this valuation increase among the thirteen

counties involved. In doing this it had to proceed, as

it had already done thus far in the matter, without

statutory authority or guidance. To aid it in making

this distribution, it required appellant to segregate its

gross sales made in the sexeral counties respectively,

and upon the basis of that segregation ordered that

the total increase be divided among the counties in the

proportion of their several contributions to appellant's

gross sales wholly without reference to actual value

of the properties involved. The distribution thus ar-

rived at is shown in Exhibit "A" attached to the bill

[Tr. 63]. The valuation in Cochise county, for in-

stance, was thus increased 1,011% ; in Coconino county,

517% ; in Gila county, 440% ; in Graham county, 555%

;

in Maricopa county, 1,070%; in Mohave county,

1,441% in Pima county, 745%; in Santa Cruz county,

416%, and so on through the list. To promote uni-

formity in handling the matter and to make the various
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county records show exactly what had been done,

and why it had been done, the board directed the

various county authorities to enter the increase upon

their assessment rolls, exactly in the language specified

by the board, namely

:

"Tangible and intangible valuation on property

above enumerated, as set forth in paragraph 4847
Revised Statutes of Arizona, 19 13, based on ex-

cessive earnings." (Our italics.)

All of this was accordingly done by the several

county boards of supervisors JTr. 35], so that the lan-

guage above quoted appears upon each of the assess-

ment rolls followed i)y the figures representing each

county's particular share of the total increase. In

Cochise county the language quoted is followed by

"$444,255.63": in Maricopa county, "$752,409.85," and

so on (See Exhibit A, Tr. 63).

Having completed this distribution, the state board

proceeded to levy the state taxes for the year 19 17

and to fix the rate of taxation for state purposes at 39

cents for each $100 of assessed valuation, which the

several county authorities were ordered to compute

and carry out upon their several assessment rolls.

Thereafter, the several boards of supervisors levied the

taxes for county school district, and municipal pur-

poses for the year and fixed the respective rates thereof

and directed the several county treasurers and ex-officio

tax collectors to collect the state, county and municipal

taxes calculated upon the rates so fixed.
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But the state board did not instruct the county

boards as to how they should distribute the increase

among the several incorporated towns, cities, school

districts and local assessment districts within their sev-

eral limits. So the various county authorities, being

wholly without guidance either by the state board or

by the statutes of Arizona, proceeded to make the best

they could out of the situation. They extended the

pretended raise upon the assessment roll, in gross,

without division or distribution thereof among or be-

tween appellant's real estate or improvements thereon

or personal property, leaving such real and personal

property listed and assessed for state and county pur-

poses specifically at the valuations originally placed

thereon by the county authorities, adding thereto the

form of entry specified by the state board, and above

quoted. When it came to distributing the increase for

town, city and other local assessment purposes, the

county authorities merely split up and distributed the

raise among such towns, cities and local districts in

such arbitrary manner as they could devise, and wholly

without legal warrant or authority, and wholly with-

out consideration or regard for the cash value of any

of appellant's property. As a result, it is now wholly

impossible to ascertain the total valuation intended to

be placed, or the amount of taxes actually levied, upon

any article, part, piece, or parcel of appellant's prop-

erty, whether real or ])ersonal, and whether for state,

county, municipal, school or other local taxes [Tr.

38-39]. Also, it may be noted that while the state
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board seems to have been dominated by a purpose to

assess "intangible values" [Tr. 31-32], the increase as

ordered professedly applies alike without division to

"tangible and intangible valuation" [Tr. 32], without

indicating what part of the increase was referable to

intangible or to tangible values, and without indicating

what, if any, intangible property appellant is assumed

to own, and notwithstanding the fact that none of ap-

pellant's taxable property has any intangible value

whatsoever [Tr. 45].

The actual figures used by the state board in calcu-

lating the increase were taken from a financial report

filed by appellant with the State Tax Commission on

May I, 19 1 8, pusuant to its request therefor, based

upon paragraph 4929, subdivision 6 R. S. Arizona,

19 1 3, which statute is quoted in the bill [Tr. 13-17]-

That statute confers upon the tax commission certain

inquisitorial powers and imposes certain duties upon it,

all for the purpose of bringing about the assessment of

property for taxation, "at its full cash value; and to

require assessors and county boards of equalization

to assess all property of every class, kind and character

at its full cash value." By said subdivision 6, the

commission is authorized to require taxpayers to fur-

nish information "concerning their capital funded or

other debts, current assets and liabilities, value of

property, earnings, operating and other expenses, taxes

and other charges, and all other facts which may be

needful or desirable to enable the said commission to

ascertain the value and relative burdens borne by all

kinds of property in the state.
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The report filed by appellant pursuant to the re-

quest of the commission is annexed to the bill [Tr.

64-65]. It shows a total income from gross sales of

$5,299,168.65, made up of sales of fuel oil, $2,164,-

6^i.6;^; sales of gasoline and naphtha, $2,129,008.36,

and sales of all other products, $1,500,528.66. All of

said fuel oil was sold and delivered by appellant pur-

suant to contracts negotiated and made by it with the

purchasers thereof outside of the state of Arizona,

and was loaded and delivered by it to the purchasers on

board railroad cars at appellant's distributing points in

California, and thence transported by common car-

riers direct to the consignees in Arizona without pass-

ing through or being handled by any of appellant's

Arizona branches or agencies. All of the gasoline,

naptha and other products, except as herein stated,

had been produced, purchased, refined or manufactured

by appellant in California and by it shipped to its

various sales and distributing points in Arizona, there

to be sold and delivered direct to the purefiasers and

consumers. A considerable portion of the gasoline and

other products, namely, of a sales value of $217,453.52,

were loaded and delivered by appellant 10 the pur-

chasers thereof on board cars at appellant's plants and

distributing points in California and thence transported

directly by common carriers to the purchasers in Ari-

zona, pursuant to sales made and negotiated by appel-

lant in Arizona, but without passing through or being

handled by any of appellant's branches or agencies. A
large part of said gasoline, naphtha and the greater
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part of the other products mentioned were sold and

distributed by appellant in Arizona in the original

packages and containers in which the same had been

placed by it at its plants and manufactories in Cali-

fornia.

In preparing said report appellant did not include

therein as a part of its gross expense, the same not

being then determined, the proportionate part of Fed-

eral taxes paid by it and properly chargeable to its Ari-

zona business, $223,729.41 ; that item later having

been determined and brought to the attention of the

State Board of Equalization, resulted in a reduction of

about $900,000.00 in the valuation which the board

had intended to place upon appellant's properties.

The item, "total income," shown in that report and

amounting to $5,299,168.65, represented the gross in-

come derived by appellant from the production, manu-

facture and sale of all of its products covered by said

report, to Arizona purchasers and consumers. The

item, "total operating expenditures," amounting to

$4,345,789.83, represents the total cost to appellant

of producing, purchasing, transporting, refining and

otherwise manufacturing, delivering and selling said

products and includes the appellant's expenditures in

that behalf in the state of California. That item in-

cludes no profit to complainant excepting a profit cred-

ited to its producing department on crude oil used for

the manufacture of said products and based on the

market value of the crude oil so produced.
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The item ''net income from operations" shown on

said report, amounting to $951,378.82, represents the

net profit derived by appellant from its plants, proper-

ties and equipment in the production, purchase, trans-

portation, refining- and other manufacture of said prod-

ucts in California, and includes the profits accruing

to appellant through the operation of its sales plants

and agencies, both in California and Arizona. That is

to say, said item of net profits represents not merely

appellant's profit from the operation and handling of

its Arizona selling agencies, but represents, in a far

greater part its profits derived from the operation and

employment of its aforesaid plants, properties and

equipment situate in the state of California [Tr. 23-27],

from all of which it is plain that the state board sought

to value appellant's Arizona properties by capitalizing,

in the manner aforesaid, appellant's profits and earn-

ings produced by its California properties.

The increase complained of was wilful, capricious,

arbitrary, wholly without legal warrant, and, therefore,

constructively fraudulent. It merely represented the

arbitrary and unlawful determination of the state

board that appellant's Arizona properties, wholly re-

gardless of the cash value thereof, should be valued at

four times its net earnings as shown by the report

above mentioned [Tr. 30]. In ordering that increase

the state board assumed to assess and value appel-

lant's properties en masse exclusively with regard to

their assumed earning capacity, the increase being

based solely upon a consideration of that single factor
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[Tr. 37]. The board erroneously assumed that the

earning capacity of that property was $721,649.41,

whereas that amount in greater part represented the

earnings and income produced by appellant's proper-

ties, plants and business organization in the state of

California [Tr. 36-37], where the bulk of appellant's

property is situated. The effect of that action, if sus-

tained, would necessarily be the taxation in Arizona

of such property situate in California, as well as the

taxation of appellant's transaction of interstate com-

merce.

The State Board of Equalization met August 5,

1 9 18, and on August 9 appellant received a notice from

the state board that it contemplated raising appel-

lant's total assessment to $3*805,515.00, and that ap-

peUant might appear at 3:20 p. m. of the same day

"and show cause why such proposed increase should

not be sustained" [Tr. 27]. Thereupon, and on the

day when that notice was received, appellant appeared

before the state board and asked for a reasonable

time in which to show cause whv the proposed increase

should not be made, representing to the board that

appellant's executive offices and all of its general books

and records were situated in California and the neces-

sary showing could only be made by means of data to

be procured from those offices. Appellant further pro-

tested to the board against the proposed taxation of its

interstate business and offered, if given the necessary

time, to file a detailed report segregating its Arizona

business and property in detail, to the end that its

transaction of interstate commerce and its properties
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located outside of Arizona should not be taxed. All

of these requests were denied by the board for the

expressed reason that its books were required by law

to be closed on August 12, and therefore, that no ex-

tension of time could be granted. Appellant then pro-

tested in open meeting of the board against its

proposed action, but notwithstanding such protest and

without regard to the cash value of appellant's prop-

erty, and without reasonable opportunity for appellant

to be heard, the board proceeded to order the increase

complained of.

A proper understanding of the issues requires a

review of the Arizona statutes concerning the levy,

assessment, equalizing and collection of taxes. No

question is here raised touching the validity of any of

these statutes, the complaint being directed only to the

methods adopted by the board in applying the statutes

and in constructing the fraudulent valuation in ques-

tion.

(c) The Aricojia Revenue System:

It is provided by the Constitution of Arizona that

the manner, method and mode of assessing, equalizing

and levying taxes shall be such as may be prescribed

by law, and that the law-making power shall have

authority to provide for the levy and collection of

license, franchise, gross revenue, excise and income

taxes, also graduated income taxes. No law has been

enacted imposing any franchise, gross revenue, excise

or income tax applicable to appellant or to any corpora-

tion other than certain public service corporations men-
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tioncd in section 4829 of such statutes quoted in the

bill [Tr. 13, 22].

(d) The State Tax Commission:

The State Tax Commission was created in 19 12.

Its powers and duties are specified in chapter i of

title 49 R. S. Arizona, 19 13, as amended by the Laws

of 191 5 and 191 7. Its particular powers and duties are

specified in said chapter 4829 quoted in the bill. Gen-

erally speaking, it has oversis^ht and supervision of the

assessment of taxes in the state, and particularly over

city, town and local boards and officials having to do

with the assessment of property, all to the particular

end that all property shall be assessed at its "full cash

value."

The commission is vested with certain powers of

original assessment, as appears from paragraph 4829,

of the property, franchises, and intangible value of

railroad corporations, excepting certain non-operating

properties, and of certain public service corporations,

their properties, franchises and intangible values. The

taxation of express companies is controlled by chapter

8 of title 49 R. S. Arizona, 1913; of private car lines,

by chapter 9, railroad property by chapter 10, and tele-

graph and telephone companies bv chapter 11 of said

title. As to telegraph and telephone companies, it is

provided that their properties shall be assessed for

taxation by the State Board of Equalization, that being

the only power of original assessment given to the

State Board of Equalization. As to all public service

corporations of the classes mentioned, excepting ex-
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press companies, provision is made by statute for the

distribution and apportionment of the several assess-

ments among the various counties of the state, but no

such power of distribution or apportionment is vested

by statute in either the State Tax Commission or Board

of EquaHzation as to any other property.

(e) The State Board of Eqiuilisation:

The State Board of EquaHzation was created by the

Laws of 1913. Its powers and duties are set out in

chapter 2 of title 49, and particularly, in paragraph

4834, quoted in the bill [Tr. 18 1. The State Board of

Equalization is made up of the same persons who con-

stitute the State Tax Commission. As provided in

paragraph 4834, the State Board of Equalization has

"full authority to equalize the valuation and assess-

ment of property throughout the state; and shall

have power to equalize the assessments of all

the property in this state, between persons, firms

or corporations of the same assessment district;

between cities and towns of the same county, and

between the different counties of the state; and the

property assessed by the State Tax Commission

in the first instance.''

The State Board of Equalization meets annually on

the first Monday of August (Par. 4834). At that

meeting the board fixes the rate of taxation for state

purposes to be levied and collected in each county

and examines and compares the abstracts of the assess-

ment of property in the several counties and equalizes

the same so that all the taxable property in the state

shall be assessed "at its full cash value," subject to the
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rules specified in paragraph 4834 quoted in the bill.

These statutes do not confer any power of original

assessment upon the Broad of Equalization except in

the single instance above mentioned, but it is provided

in paragraph 4834 that under certain circumstances,

directly subservient to the general purposes of equali-

zation, the board may increase the individual assess-

ments which appear to it to be too low, "first giving

notice by registered letter to such individuals, firms

or corporations of their intentions so to do, which

notice shall fix a time and place of hearing" (Par.

4834)-

It is required of the state board that on or before

the second Monday in August it shall transmit to the

various county boards of supervisors a statement of

changes made by it in the several county assessment

rolls, together with the rate of taxes levied and to be

levied and collected within the several counties for

state purposes (par. 4835)' thus allowing the state

board the period of one week within which to com-

plete its labors of equalization.

(f) County Taxes:

The levy of countv taxes is in charge ot the county

boards of supervisors, which in that behalf operate

under what is known as the budget system (pars. 4839-

4845). All property in the state, excepting specific

exemptions not relevant in this case, is subject to taxa-

tion, but it is provided by paragraph 4846 that "nothing

in this act shall be construed to require or permit

double taxation." In ordering the increase complained
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of the state board purported to act in pursuance of

paragraph 4847, the relevant portion whereof is quoted

in the bill (par. 8, Tr. lo-ii). It particularly relied

upon the statutory definition of "personal property"

contained in that paragraph, which is defined to in-

clude :

"money, goods, chattels, choses in action, evidences

of debt and any interest of, equitv in or valid

claim to non-patented mining claims, either lode

or placer; and shall be deemed and taken to

mean and it is hereby declared to mean and include

all property of whatsoever kind and nature, both

tangible and intangible, not included in the term

'real estate' as said term is defined in this section."

It is required by paragraph 4849 that

"All taxable property must be assessed at its

full cash value. The term 'full cash value' when-

ever used in this act shall mean the price at which

such property would sell if voluntarily ofifered for

sale by the owner thereof upon such terms as such

property is usuallv sold, and not the price which

might be realized if such property was sold at a

forced sale."

The county assessor, before taking office, is required

to make oath that he will, to the best of his ability,

assess "all taxable property of said county at its full

cash value" (par. 4855). It is the duty of the county

assessor of each county "except as otherwise required

of the State Board of Equalization and the State Tax

Commission," to ascertain "all property in his county,

real or personal, subject to taxation" and to "determine
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the full cash value of all such property" and to list and

assess the same to the owners thereof (par. 4960). It

is, therefore, clear that as to the property involved in

this action, the power of original assessment rested

wholly in the county assessors.

(g) County Board of Equalisation:

The assessor must complete his assessment roll and

deliver it to the clerk of the board of supervisors on or

before May 20 of each year (par. 4877). Thereupon,

the board of supervisors, acting as a county board of

equalization (par. 4878) considers and equalizes the

assessments shown upon the assessment roll and has

power to increase individual assessments by publishing

statutory notice of its intention so to do. The Board of

Equalization meets on the first day of June and must

not continue that meeting- after the tenth day of June,

at which time it adjourns to meet the first Monday in

July (pars. 4879-4883). This July meeting must not

extend beyond the second Monday in July. At the

July meeting the countv board of equalization con-

siders and acts upon the individual assessments, which

have been theretofore specified in its advertised notice

above mentioned (par. 4883). Before any such assess-

ment is increased, the taxpayer is required to have

due notice and opportunitv to appear and be heard

(par. 4883). The decision of the board as to the

assessed value of any property is final "as to their

determination only," and may not "thereafter be ques-

tioned by a taxpayer in any proceeding involving the

amount of the taxes legally and equitably due on said
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property unless an appeal is taken as hereinafter pro-

vided" (par. 4885).

It is provided by paragraph 4887, which will be

quoted at length later herein, that any taxpayer dis-

satisfied with the amount of his assessment as fixed

by the county board of equalization may appeal to the

Superior Court of the county in which said board

holds its sessions, and a proceeding is therein pro-

vided for the review of any such assessment. It is re-

quired, as a condition precedent to taking such appeal,

that a taxpayer shall pay to the county treasurer the

full amount of the taxes levied and assessed in accord-

ance with the valuation fixed by the board of equaliza-

tion, but if it shall be found by the Superior Court in

that proceeding that any excess has been paid, provision

is made for the refund of the excess, it being specified

again that the intent and purpose of all of the foregoing

"is to have all property and subjects of taxation as-

sessed at their full cash value" (par. 4888).

Immediately after the adjournment of the county

board of equalization in July, the clerk of the board is

required to transmit an abstract of the assessment roll

to the State Board of Equalization, and after the State

Board of Equalization has acted, the county board of

supervisors is required to make such changes in its

assessment roll as may be required by order of the

State Board of Equalization (par. 4891), after which

the county board of supervisors fixes the tax rate for

the current year, completes the assessment roll, and de-

livers it to the county treasurer, who is ex-officio tax

collector, with a warrant commanding him to collect the
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taxes therein shown. One-half of the taxes becomes

delinquent on the first Monday in November and the

other half on the first Monday in May next following.

(h) The Tax Lien:

Various provisions are contained in the statutes

concerning" the lien for taxes. It is provided by para-

graph 4845 that every tax levied

''is hereby made a lien upon the property assessed,

which lien shall attach on the first Monday in

January in each year and shall not be satisfied

or removed until such taxes, penalties, charges

and interest are all paid, or the property has abso-

lutely vested in a j)urchaser under a sale for

taxes."

By paraf^rriph 4848 it is proxided that all taxes upon

improvements upon real estate shall be a lien upon the

land and improvements. By paragraph 4902 it is pro-

vided that "taxes assessed upon personal property

.shall be a lien upon the real property of the person as-

sessed," and by paragraph 4903, that "personal prop-

erty shall be liable for taxes levied on real property,

and real property shall be liable for taxes levied upon

personal property." It is also provided by paragraph

4847 that "each individual item of property contained

in an assessment shall be held liable for the taxes on

all items of personal property in the same assessment."

Upon receipt of the tax roll, the county treasurer is

required to publish notice that taxes are due and if not

paid will become delinquent as above stated (pars.

4895-4896). Tf the county treasurer has reason to be-



—24-

lieve that aii)^ person charged with taxes on personal

property is about to remove it from the county or to

sell, conceal or otherwise dispose of the same, he is

required to proceed to collect the taxes w^ith costs and

charges, by distress and sale of such personal property

in the manner i)rovi(led by paragraph 4900.

(i) The Assessment Roll:

The assessment roll is required to describe real estate

"by metes and bounds or by common designation or

name; if situate within the limits of any county or

town, described by lots or fractions of lots; if without

said limits, described h\ the number of acres as nearly

as can conveniently be ascertained and the location

and township where situate" (par. 4874). By the

same statute it is required that the assessment roll

shall show "the full cash value of all real estate and

the improvements thereon''; "the full cash value of all

personal property taxable to each person, firm, asso-

ciation, company or corporation." Whenever any tax

is paid, the county treasurer is required to give a re-

ceipt, setting out among other things "a description of

the property assessed, with sufficient certainty to iden-

tify it" (par. 4904), but it is provided "that no county

treasurer shall receive any taxes on real estate for any

portion less than the least subdivision entered opposite

the name of the person or description on the assess-

ment roll" (par. 4904). After suit is instituted for the

collection of any delinquent taxes

"Any party interested in any tract of land or

town lot may pay the taxes, interest and costs
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thereon after the commencement of suit, before

sale, by paying to the county treasurer the amount
of such taxes and interest, and by payment to the

clerk of the Superior Court of all costs thereon.'

(par. 4925).

(j) Delinquent Taxes:

After the close of business on the first Monday in

November and the first Monday of May, the county

treasurer is required to make a levy upon all property

described in the assessment roll for the taxes which

are dehnquent thereon and to prepare the "delinquent

list" (par. 4908), which is then reported to the board

of supervisors. Thereafter the county treasurer is re-

quired to prepare a back tax book (par. 4914) and to

proceed to collect the taxes set out therein. He is

given power and it is made his duty "to levy upon,

seize and distrain personal property and sell the same

for such taxes'' (par. 4914). AH taxes contained in

the back tax book bear interest from the time of de-

linquency "at the rate of ten per cent, per annum until

paid" (par. 4916).

Not earlier than sixty days nor more than six

months after the second installment of taxes becomes

delinquent, the county treasurer is required "to enforce

the payment of such delinquent taxes in the Superior

Court of the county where taxes are due, which same

court shall have jurisdiction without regard to the

amount sued for, to enforce the lien of the state." It

is made the duty of the county attorney or his assist-

ant in each county "to prepare all pleadings, papers

and notices in all suits for the collection of delinquent
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taxes and to prosecute the same to final determination"

(par. 4917).

Suits for the collection of delinquent taxes follow

the usual course of proceedings at law under the stat-

utes of Arizona (par. 4918). The judgment is required

to describe the real estate upon which taxes are found

to be due, and to "state the amount of taxes and in-

terest found to be due upon each tract or lot," and to

decree that the lien of the state be foreclosed and the

real estate, or so much thereof as may be necessary,

sold to satisfy the judgment (par. 4919). If real prop-

erty is sold pursuant to any such judgment, the usual

period of redemption from such sale is allowed (par.

4919). When the period of redemption has expired,

the sheriff executes a deed to the purchaser, which con-

veys "3. title in fee to such purchaser of the real estate

therein named and shall be f^rima facie evidence of

title" (par. 4920). Every such suit is required to be

brought "in the name of the state of Arizona as

plaintiff" (par. 4918). Certain delinquent fees are

charged under paragraph 4924, namely, 4% of all

sums collected after the second Monday of December,

and are payable to the county treasurer; fifteen cents

for each tract of land listed and separately assessed is

payable to the county treasurer. Costs and fees in the

Superior Court follow the usual course of proceedings

in that court (par. 4924).

It is provided by paragraph 4934 that "the county

treasurer may at any time after receiving the roll,

collect by distress and sale, if not otherwise collected,
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the taxes due on personal property owned by the as-

sessed." If such procedure is followed, certain costs

and charges accrue. The county treasurer receives

$3.00 for each sale and the taxpayer must pay the

costs of publishing and posting notice of sale, w'ith the

usual fees, mileage and costs.

(k) Refund or Recovery Back of Taxes After Pay-

ment.

Aside from paragraph 4887, above mentioned, the

only statutory provisions of Arizona which might be

represented as affording or referring to a remedy for

the recovery back of invalid taxes after payment, are

found in paragraphs 4935 and 4939, which will be

noticed later. Paragraph 4935 provides for refund by

the state to the county of the state's share of any

taxes refunded "as double or erroneous assessments,"

and paragraph 4939 is aimed to prevent any contest as

to the validity of any tax unless the tax be first paid.

It contains an anti-injunction provision and provides

that after payment,

"action may be maintained to recover any tax

illegally collected, in such manner and at such time

as may now or hereafter be provided by law. In

case the amount of the taxes due shall be finally

determined to be less than the amount so paid,

the excess shall be refunded in the manner pro-

vided in section 49 of this act" (referring to para-

graph 4887).

(1) Municipal Taxes:

By chapter ^-^y of the Laws of 1917 municipal and

county taxation in Arizona were combined so as to pro-
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vide but for one assessment of property for the pur-

poses of state, county, cities and incorporated towns.

Under that statute the valuation finally fixed and set

out in the assessment rolls of each county, after the

same has been equalized and determined by the State

Board of Equalization, becomes the valuation for the

purpose of all the taxes. The levies for city, town

and municipal purposes are made by the governing"

bodies thereof and the county assessor extends and

carries out the city, town or municipal taxes upon the

county assessment roll. All taxes for cities, towns

and other municipalities- are collected bv the county

treasurer at the times and in the manner provided for

the collection of state and county taxes, and it is the

duty of the county treasurer on the first day of each

month to pay over to the treasurer of each city, town

or other municipal corporation in each county all

moneys, in his hands collected for the previous month

on taxes for each such citv, town or other municipal

corporation. On or before the first day of January

in each year, the county treasurer is required to make

a final settlement with the treasurer of each such city,

town or municipal corporation respecting the taxes for

each and pay over to the treasurer the amount then due.

The provisions of law governing delinquency and

collection of taxes applv equally to the cities, towns and

municipal corporations. It is further provided that any

city, town or municipality organized under any special

act or charter may avail itself of the benefits of chapter

37 of the Laws of 191 7 to the same extent as if it were
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organized and operating- under the provisions of the

general law. There is no provision in thai statute or

elsewhere concerning the refund or recovery of any

taxes after the same shall have been paid to such

cities, towns or municipal corporations. In the case

at bar, town and city taxes are involved, in Phoenix

and Mesa in Maricopa county; in Bisbee and Douglas

in Cochise county; in Flagstaff and Williams in Coco-

nino county; in Clifton in Greenlee county; in Safford

in Graham county; in Miami in Gila county; in Hayden

and Ray in Pinal county; in Nogales in Santa Cruz

county [Exhibit D, Tr. 69].

(m) Apprclicndcd Injury:

If appellant should pay the taxes demanded,

the county treasurers, it is alleged, would pay over to

the incorporated towns and cities their several propor-

tions of such taxes, and appellant would have no rem-

edy at law for the recovery of any monies so paid [Tr.

49]. If any such remedy should be held available,

appellant would be required to prosecute suits against

each of the counties, towns and cities, all of which

would wholly depend upon a common question of law

arising upon the same facts, namely, the question

sought to be litigated in this suit as to the validity of

the taxes and increase here complained of [Tr. 49, 50].

Payment under duress of threatened distraint and sale

of appellant's personal property, would involve the

payment of interest, costs and penalties, not there-

after recoverable by apellant in any proceeding

[Tr. 50].
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It is alleged that if appellant shall fail to pay the

taxes, here involved, the same will become delinquent

and appellees (the county treasurers and county attor-

neys) will proceed to enforce the tax liens of the state

of Arizona upon appellant's real and personal prop-

erty, and to foreclose the same, and to collect said

taxes, with statutory interests, costs and penalties, and

appellant will be greatly harassed and subjected to a

multiplicity of suits. Judgments will be rendered fore-

closing said tax lien, and sales of appellant's property

'will follow [Tr. 51, 52-57], and appellant will be de-

prived thereof, and will suffer great and irreparable

damage and injury. Owing to the grossly excessive

valuation placed upon appellant's properties, appel-

lant's real property and improvements will not realize

the amount of said judgments, and appellant's personal

property, used as aforesaid, in transacting its interstate

business and in selling and distributing its products,

will be levied upon, seized and sold and appellant will

suffer great and irreparable damage and injury [Tr.

53]. Said taxes will be and constitute a cloud upon

appellant's title to its real estate described in the bill,

which cannot be removed except by payment of said

taxes in full, with interest, costs and penalties [Tr.

53, 54].

(n) Tender of Amount Admitted to Be Due:

The total amount of taxes, now demanded by appel-

lees, is $46,169.18, as scheduled in the bill, of which

amount $5,947.78 was calculated upon the cash value

of appellant's properties by the county authorities,
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and is admitted to be due. $39,089.52 of said total is

calculated and based upon the increase ordered by the

state board, and herein complained of. That is the

amount in controA^ersy in this suit.

Appellant is ready and willing to pay the amount

admitted to be due, as scheduled in the bill, and has

tendered the same to each of the county treasurers,

appellees herein, but each of them refused and re-

jcted such tender. Appellant brings into court and de-

posits with the clerk the amount admitted to be due,

$5,947.78, to be paid over to said appellees, and stands

ready to pay to the clerk anv further sums that may

be found to be legally, justly and equitably due from

it for taxes levied and assessed upon the basis of the

full cash value of its properties, fixed and determined

by the county authorities, as above stated, and admitted

to be due [Tr. 55, 56].

(o) Relief Prayed:

Appellant, being without an adequate remedy at law,

prays that the increase complained of be decreed to be

wholly void and without force and effect, and to be

violative of and in contravention of the Constitution

of the United States, as set out in the bill; that the

orders of the state board, purporting or attempting to

assess or value appellant's properties for the year 19 18,

in excess of the sum of $342,706.00, be decreed to be

wholly void and without force or effect; that appellant

have appropriate injunctive relief temporary and final,

and for general relief [Tr. 57-62].
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Specification of Errors.

I.

The District Court erred in refusing to grant a tem-

porary injunction as prayed for in the bih of complaint.

(Assignment of Error i.)

II.

The District Court erred in deciding and holding

that the facts stated in the said bill of complaint are

not sufficient to constitute a valid cause of action in

equity. (Assignment of Error IT.)

III.

The District Court erred in deciding and holding

that, for all or any of the matters and things com-

plained of in said bill of complaint, appellant has a

plain, speedy and adequate remedy at law. (Assign-

ment of Error III.)

IV.

The District Court erred in sustaining appellees'

motion to dismiss and in dismissing said bill of com-

plaint, because:

(i) Appellant has no remedy at law for all or any

of the matters and things herein complained of.

(2) If any such remedy exists under the laws of

Arizona, it could not oust a Federal court of equity of

jurisdiction in this case.

(3) Any alleged legal remedy is inadequate, be-

cause:
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(a) It is not plain, clear or free from doubt;

(b) It does not provide a right of recovery

back of city or local taxes after payment;
(c) It is not equally available to appellant in

the Federal courts as well as in the state

courts

;

(d) Recourse thereto would involve a multi-

plicity of suits;

(4) Equity jurisdiction in the case at bar rests

upon fundamental grounds, as shown by the bills,

namely,

(a) Equity intervention is necessary to avoid

a multiplicity of suits

;

(b) Appellant seeks relief from an overvalua-

tion of its property, which was construct-

ively fraudulent;

(c) The case involves questions arising under

the Constitution of the United States, and

requiring the exercise of Federal equity

jurisdiction;

(d) The case is one for the removal and pre-

vention of clouds on the title to real es-

tate.

(5) The taxes and increase complained of in the

bill are violative of the Constitution and laws of Ari-

zona, and the requisite Federal equity jurisdiction ap-

pears. (Assignment of Errors II, III and IV.)

ARGUMENT.

The Honorable District Court sustained appellees'

motion to dismiss for the specific reason that it ap-

peared to the court that appellant had a plain, speedy

and adequate remedy at law. Other grounds are spec-



-34—

ified in appellees' motion to dismiss [Tr. 86-88]. Wq
will first show that appellant is without a plain, speedy,

or adequate remedy at law, and thereafter consider the

merits of the bill in its other aspects.

I.

Appellant Has No Remedy at Law Either by Suit

to Recover Back the Taxes in Suit After Pay-

ment, or Through the Defense of Actions for

the Collection of Said Taxes as Delinquent, or

Otherwise.

There are certain general tests which must be ap-

plied to appellant's alleged remedies at law, viz : (
i ) a

remedy at law in order to be deemed adequate in this

case must be as certain, as complete, as prompt, as

practical, and as efficient as the remedy in equity; (2)

if the available remedy at law is doubtful or obscure,

or uncertain or difficult, or debatable, it cannot be

deemed adequate: (3) a legal remedy may not be

deemed adequate for the purpose of this case unless it

is equally available in the Federal courts as- well as in

the state courts; (4) a legal remedy which will not

afford complete relief except through a multiplicity of

suits cannot be deemed adequate.

(a) Paragraph 488/ affords no legal remedy.

Leaving those general tests for later discussion and

application, we shall now consider what, if any, legal

remedy of any character is available to appellant, and

will first consider paragraph 4887:
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"4887. An\- person, firm, or corporation, dis-

satisfied with the amount of his, their, or its as-

sessment, as fixed by the board of equahzation,

may ap])eal from the action of said board to the

Superior Court of the county in which said board

holds its session, on or before the fifteenth day

of September following" the adjournment of said

board. Appeal shall be taken by a written notice

to that effect to the chairman or presiding- officer

of the ])oard of e(iualization and served upon the

clerk of said board in the same manner as a sum-

mons in a civil action ; provided, no appeal shall be

taken unless the appellant shall, before taking the

appeal, pay to the county treasurer of such county

the full amount of taxes levied and assessed upon

the property of the appellant by the board of super-

visors, in accordance with the valuation of such

property as fixed by said board of equalization,

which payment shall be accompanied by a written

l)rotest, addressed to and filed with such county

treasurer, setting forth the reasons why the per-

son, firm, or corporation making such payment

deems the amount of such assessment erroneous

or excessive. At the time of such payment, the

county treasurer shall deliver to the party making

the payment a receipt for the amount so paid,

which receipt shall be served upon the clerk of

said board of ecjualization, with notice of appeal,

together with a copy of such protest. Unless such

payment is made before the taking of such ap-

peal, the appeal shall be dismissed. Immediately

upon the service of such notice of appeal, the

clerk of the board of supervisors shall transmit

such notice, receipt and copy of protest, together

with a certified copy of the record of the proceed-
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ings of said board of equalization relating to the

assessment of the person, firm or corporation tak-

ing such appeal, to the clerk of the Superior Court

of such county. For such services, the clerk of

the board of supervisors shall receive a fee of

five dollars, which shall be paid, by the party

appealing, to said clerk at the time of the service

of the notice of appeal (said sum to be paid by said

clerk into the county treasury of the county), and

unless said fee is so paid, the appeal shall be dis-

missed. Upon the filing of said notice of appeal

and the certified copy of the records aforesaid, the

clerk of the Superior Court shall docket the appeal

in the name of the appellant, as plaintifif, and of

the county, as defendant, and such appeal shall be

heard by the court, either with or without a jury

within ten days thereafter, unless the written con-

sent of both parties to a continuance of such hear-

ing shall be filed with the court. At such hearing

the court and the jury shall hear evidence touching

the full cash value of the property assessed and

shall take into consideration its character, whether

improved or not, its surroundings, and, if it be pro-

ductive, the amount of its average annual yield,

and anything tending to show its full value. From

the evidence submitted, the court, or the court and

jury, shall determine the full cash value of such

propertv at the time of the assessment. The de-

cision of the court shall be in writing, and a cer-

tified copy thereof shall be delivered to the board

of supervisors, who shall cause the assessment roll

to be corrected accordingly. Upon the hearing of

such appeal, it shall be presumed that the valua-

tion of the property fixed bv the board of equaliza-

tion is correct, and the burden of proof shall be
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upon the party appealing to prove to the satisfac-

tion of the court that such vakiation is erroneous

or excessive. If it be determined by the court

that the amount of such assessment is excessive,

judgment shall be rendered in favor of the appel-

lant and against the county for the amount of

taxes which the court determines to be excessive,

with interest thereon at the rate of six per cent

per annum from the time of such payment, and
the costs of the appeal, which shall be paid as

other judgments against the county. If the court

shall determine that the full cash value of the

property is greater than the valuation fixed by

said board of equalization, judgment shall be ren-

dered in favor of the county and against the appel-

lant for the taxes and costs of suit due on the

value of such property as determined by the court

in excess of the amount fixed by said board of

equalization, which judgment shall, from the time

of its rendition, be a lien upon all the real and

personal property of the appellant within the

county, and execution may be issued to enforce

said judgment as in civil cases."

This section contains the onlv specific statutory au-

thority or permission in Arizona for the refund or re-

covery of invalid taxes after payment. It was urged

in the District Court that, having failed to avail itself

of the remedy provided by this paragraph, appellant

had no standing in a court of equity. But this remedy

must be dismissed from consideration here, because:
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(i) It. has no reference to any action of the State

Board of Equalization, hut zvholly refers to action of

the county hoard of equalization.

This appears from the language of paragraph 4887

and from its context. The appeal provided for by that

paragraph must be taken "to the Superior Court of the

county in which said board holds its session." Upon

receipt of notice of appeal "the clerk of the board of

supervisors" transmits to the "Superior Court of such

county a certified coi)y of the record of the proceedings

of said board of e(|ualization." Clearly, the clerk of

the county board of supervisors would not be required,

authorized or permitted to certifv to the proceedings

of the State Board of Equalization. The appeal is

docketed "in the name of the appellant as plaintiff and

of the county as defendant." The decision of the court

must be in writing and a certified copy delivered "to

the clerk of the board of supervisors."

Paragraph 4887 is found in a chapter of the Revised

Statutes which is wholly concerned with the county

taxing authorities, and particularly with the county

board of supervisors, and with that board sitting as a

county board of equalization. It does not mention the

state board. W'hen reference is intended to be made

in that chapter to the State Board of Equalization, it

is specifically named as such (see paragraphs 4990 and

4991 )•

Paragraph 4885 provides that the decision of the

county board of equalization at its July meeting shall be

final, as to its determination "and shall not thereafter
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be questioned l)y a tax])ayer in any proceeding involv-

ing the amount of the taxes legally and equitably due

on said property, unless an appeal is taken as herein-

after provided" (referring, of course, to the appeal

described in paragraph 4887).

Paragraph 4887 was a part of the statutes of Ari-

zona long before the State Board of Equalization was

created. It appeared as paragraphs 3875 of the Re-

vised Statutes of 1901, vears before the State Board

of Equalization was created by chapter 71, Laws of

19 1 3, third special session, now chapter 2 of title 49
Revised Statutes, 1913.

In view of the foregoing, it is amazing that it

should have been urged by the appellees in the District

Court that paragraph 4887 had any relevancy whatever

in this case. Their contention in that regard is our

only reason for mentioning the matter here. The

appeal provided by paragraph 4887 clearly refers, and

can only refer, to action taken by the county board of

equalization at its July meeting. Prior to 1901 there

was no appeal provided from the county board, but

paragraph 3875 Revised Statutes, 1901 (now paragraph

4887 under consideration), provided such an appeal.

Cochise County v. Copper Queen C. M. Co., 71

Pac. 946, 8 Ariz. 221

;

State V. Board of Supervisors, 127 Pac 727, 14

Ariz. 222, 228.

Appeals from tax boards are purely statutory and

cannot be extended beyond the limits specified by the

enabling statutes.
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Danforth v. Livingston, 59 Pac. 916, 23 Mont.

558;

Paducah St. Ry. Co. v. McCracken, 49 S. W.

178, 105 Ky. 472;

Ward V. Beale, 14 S. W. 967, 91 Ky. 60.

The appeal provided by paragraph 4887 would not

lie to an order of the county board of supervisors,

although the members of that board constitute the

county board of equalization.

Feltham v. Board of Com's., ']'] Pac. 332, 10

Idaho 182;

Humbird Lumber Co. v. Morgan, yy Pac. 433,

10 Idaho 327;

Buchanan v. Adams County, 46 Pac. 643, 15

Wash. 699;

General Custer Min. Co. v. Van Camp, 3 Pac.

22, 2 Idaho 44;

Olympia Water Works v. Board of Equaliza-

tion, 44 Pac. 267, 14 Wash. 268:

The Supreme Court of Arizona has recognized this

rule of interpretation by holding that no appeal lies

to that court from a judgment entered by the Superior

Court in the proceeding provided by paragraph 4887,

there being no statutory provision for such appeal.

Mohave County v. Stephens, 149 Pac. 670, 17

Ariz. 167, 169.

Confronted bv the obvious irrelevancy of paragraph

4887, as providing an appeal from action taken by the

State Board of Equalization, appellees were driven to
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urge in the District Court, and may do so here, that

since the increase complained of here was transmitted

by the State Board of EquaHzation to the county

boards of supervisors before the second Monday in

August (par. 4835 R. S. Arizona, 1913), and was en-

tered by the boards of supervisors on their several

assessment rolls as required by paragraph 4891, such

increase should be regarded as having been the action

of the county boards of equalization, and therefore,

as being appealable under j:)aragraph 4887.

This suggestion at once runs counter to the pro-

visions of paragraph 4883 to 4885 R. S. Arizona, 19 13.

These provisions are that the county board of equali-

zation shall not remain in session longer than the sec-

ond Monday in July, and that the decision of the

board as to the assessed value of any property shall be

final so far as its determination is concerned. Under

those paragraphs the powers of the county boards of

equalization lapse with the July session of those boards.

At that session, the county board of equalization may

only raise those assessments which were specified in

its advertised notice under paragraph 4882.

Furthermore, paragraph 4887 plainly provides an

appeal from the action of the county board of equaliza-

tion and not from the board of supervisors. The in-

crease ordered by the State Board of Equalization was

not entered by the county boards of equalization, but

by the county boards of supervisors under paragraphs

4835 and 4891 R. S. Arizona, 1913. Moreover, the

action complained of here purported to be and was the

independent action of the State Board of Equalization.
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It was made pursuant to notice from said board that

it intended to make it [Tr. 2y], zuhich notice directed

appellant to appear before the State Board of Equali-

sation at Phoenix, zvhere, in fact, appellant did appear.

But in spite of these considerations appellees earnestly

urged in the District Court not only that paragraph

4887 afforded a remedy at law but also that the action

here complained of should be deemed to have been

the action of the several county boards of equalization

and to have been taken by them without notice and

long after th.eir powers as boards of equalization had

lapsed by the adjournment of their July meetings.

State v. Board of Supervisors, 127 Pac. 727,

14 Ariz. 222.

(2) Paragraph 488y merely provides a special pro-

ceeding in zvhich the decision of the Superior Court

of ihe county is final.

The remedv provided by paragraph 4887, even if

deemed relevant here, cannot be considered as afford-

ing a remedy at law, because paragraph 4887 merely

provides a special proceeding wherein the decision of

the Superior Court is final and non-appealable; a pro-

ceeding in which the Superior Court acts merely as a

part of the tax assessing and equalizing machinery of

the state. In such a proceeding the Superior Court

acts merely as an additional board of review.

Mohave County v. Stephens, 149 Pac. 670, 17

Ariz. 165, 168.

In the case last cited the Supreme Court of Arizona

held that paragraph 4887 "provides a summary method
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to a dissatisfied taxpayer of contesting the amount of

his assessment as fixed by the board of equahzation"

(in that case the county board of equalization). In the

language of the court

:

"It is a special proceeding of a remedial nature

complete in itself. It provides for the forming of

issues and what they shall be; the trial procedure

and the kind of judgment to be entered. It does

not provide for an appeal. * •' •' It is an appeal

from a final judgment entered in a special pro-

ceeding brought into the Superior Court of Mo-
have county from the board of equalization of that

county."

The court concluded that no appeal lay from a judg-

ment of the Superior Court rendered in any such pro-

ceeding. Thus appellant is urged to exhaust an alleged

remedy which begins in the Superior Court of the

county and ends there. But, in order to avail itself

of that remedy, appellant must first pay all taxes as-

sessed, amounting to about $40,000. By making such

payment, appellant necessarily would completely re-

linquish any right which it might have, or hope to have,

to apply to a court of equity, Federal or state, for in-

junction or other relief in the premises. By making

such payment appellant would necessarily confine itself

to such remedy as it might thereafter discover, for

the recovery of any portion of the money so paid; in

other words, to a remedy at law, if any existed, but

having paid its taxes as the condition of admission to

the Superior Court its remedy in equity would be

Sfone.
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This strange remedy at law, whose adequacy appel-

lees have extolled, merely requires that the entire

claimed tax be paid; that all recourse to equity be

forever waived and relin(|uished and that the com-

plainant taxpayer either be satisfied with the judg-ment

of the Superior Court in a summary and special pro-

ceeding, or, if dissatisfied therewith that he seek such

further relief as the law course may discover or devise

for the recovery of any portion of the money so paid.

So far as we have discovered, this statute is not dupli-

cated in any other state. The remedy thereby pro-

vided is not to be confused with those statutes, some-

times sustained by the Federal courts, under proper cir-

cumstances, which deprive equity of jurisdiction to

enjoin the collection of taxes by providing a new sub-

stantive legal right to the refund of invalid taxes after

payment, as, for instance, appears in Indiana Mfg. Co.

V. Koehne, i88 U. S. 68 1, and in Singer Sewing Ma-

chine Co. V. Benedict, 229 U. S. 481.

The prepayment of taxes required by paragraph 4887

is not preliminary to a suit to recover taxes paid, but

is a required step in the process of exhausting the rem-

edies provided by the tax machinery of the state for

the review and correction of assessments. Appellees

claim that appellant should be denied equitable relief

because it has not exhausted those remedies in the

thirteen different Superior Courts. But a])pellant could

not avail itself of that remedy, assuming its relevancy

here, without first stipulating in advance that no matter

how the remedv worked out it should have no recourse
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to equity for relief from the assessment as finally fixed.

The alleged remedy thus becomes a blind alley, an in-

genious trap, a species of lottery. It is a method of

enforcing payment of taxes before the amount due is

ascertained and as a condition of getting final action

from the taxing authorities themselves. It requires

taxpayers to relinquish their remedies in equity as a

condition upon linding out what tax demands are

finally to be made against them.

In West Virginia, a taxpayer, claiming to be

aggrieved by the assessment of his ])roi)erty, may apply

for relief to the court of the county in which the

assessment is made. If that court refuses relief the

taxpayer may appeal to the Circuit Court of the county,

but no appeal is allowed from that court to the highest

court of the state. The remedy ends with the Circuit

Court, but prepayment of taxes is not required as a

condition upon the exercise of that remedy. The Court

of Appeals of the Fourth Circuit held that such remedy

provided by the statutes of West Virginia was not an

adequate remedy at law.

Pyle V. Brenneman, 122 Fed. ySy.

For these reasons we submit that section 4887 pro-

vides no remedy at law such as would deprive appellant

of its recourse to equity.

(b) Paragraph 4939 provides no rancdy at law.

Paragraph 4939 reads as follows:

*'4939- No person, company, firm, partnership,

association, corporation, bank, or public utility,

upon which a tax shall have been imposed under
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any provision of law relating to taxation of real

or personal property shall be permitted for any

reason to test the validity thereof, either as plain-

tiff or defendant, unless the amount of such taxes

shall first have been paid the county treasurer,

whose duty it is to collect the same, together with

all penalties thereon, as in the case of other taxes.

And no injunction shall ever issue in any suit,

action or proceeding in any court against this state,

or against any county, municipality, or officer

thereof, to prevent or enjoin the collection of any

tax levied under the provisions of law; but after

payment, action may be maintained to recover any

tax illegally collected, in such manner and at such

time as may now or hereafter be provided by law.

In case the amount of the taxes due shall be

finally determined to be less than the amount so

paid, the excess shall be refunded in the manner

provided in Sec. 49 of this act. (Paragraph

4887)."

In connection with paragraph 4939, we also quote

paragraph 4935, which is the only remaining provision

of the Arizona statutes touching the refund or recovery

of taxes after payment.

"4935. When a tax has been set aside as

invalid, or when the money has been refunded to

the taxpayers as double or erroneous assessments,

or refunded to the purchaser of real estate erro-

neously sold, the proportion thereof which has

been paid to the state treasurer shall be refunded

to the county; and on the next settlement there-

after the county treasurer of such county shall

be credited therewith bv the state treasurer."
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Insofar as paragraph 4939 seeks to condition or limit

the Federal courts in the exercise of their equity juris-

diction, it must, of course, be disregarded.

Western Union Tel. Co. v. Trapp (8th C. C. A.),

186 Fed. 1 14;

Ex-Parte Tyler, 149 U. S. 164;

Mississippi Mills v. Cohn, 150 U. S. 202, 204;

Payne v. Hook, 7 Wall. 425, 430.

This elementary rule is well stated in Western Union

Tel. Co. V. Trapp, above cited, where Riner, D. J.,

speaking for the Court of Appeals, said:

*Tf the suit is one over which the Circuit Court

of the United States, sitting in equity, has juris-

diction by virtue of the Constitution and laws of

the United States and according to the general

principles governing equity jurisdiction, the power

to issue an injunction against state officers is not

restricted by a state statute which only applies to

injunctions issued out of the state court. As
already suggested, the Circuit Court has jurisdic-

tion in a suit between citizens of different states

and it is only necessary to inquire whether any

ground exists for invoking the powers of a court

of equity."

But, ignoring the anti-injunction provision of para-

graph 4939, it is, of course, true that a state statute

may affect the equity jurisdiction of a Federal court

by providing new^ substantive legal rights enforceable

by adequate legal remedies. Under proper circum-

stances, a Federal court may remit a complaining tax-

payer to his legal remedy aft'orded by the state statutes
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for the recovery back of invalid taxes after payment.

Where such a statute "creates a right in favor of the

aggrieved taxpayer" and from consideration of public

policy abolishes the right to stay the collection of public

revenues by injunction, it will be recognized and sus-

tained by the Federal courts in an appropriate case.

Boise Artesian Water Co. v. Boise City, 213

U. S. 276, 281;

Singer Sewing Mach. Co. v. Benedict, 229 U. S.

481, 486;

Union Pac. R. Co. v. Board of Commissioners

(8th C C. A.), 217 Fed. 540;

Mudge V. McDougal, 222 Fed. 562, 565.

It is clear, however, that there is no statute of Ari-

zona which creates any such right. Paragraph 4939

provides that:

"After payment, action may be maintained to

recover any tax illegally collected, in such manner

and at such time as may now or hereafter be pro-

vided by Ia7v. In case the amount of the taxes

shall be finally determined to be less than the

amount so paid, the excess shall be refunded in the

manner provided in section 49 of this act." (Re-

ferring to paragraph 4887 above discussed.)

(Our italics.)

But the statutes of Arizona provide nothing what-

ever as to the time, manner or proceedings of recover-

ing such moneys after payment. Possibly the Legisla-

ture had in mind and intended to make such provision,

but careful search of the statutes of Arizona fails to

reveal any. If such suit is permitted under the laws
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of Arizona, against whom shall it be brought? In the

case at bar the taxes involved are for state, county

and municipal purposes. \Miile there is provision in

paragraph 4935 for refund by the state to the county

of the state's share of taxes refunded by the county,

that provision must be deemed to refer to the refund

provided by paragraph 4887, since no other provision

for refund is found in the statutes. The provision of

paragraph 4939 is that "the excess shall be refunded in

the manner provided in Sec. 49 of this act." Section

49 of that act is paragraph 4887, thus again bringing

us back to the only statutory provision for the recov-

ery or refund of taxes after payment and to a pro-

vision which, as we have seen, provides a summary

special proceeding for relief against action of the

county board of equalization. Paragraph 4935 does

show by inference that if any action is allowed by the

statutes of Arizona it is not against the state but must

be against the several counties. We are left to the

broadest field of inference when w^e come to consider

how a taxpayer is to get back any invalid taxes which

he may have paid for town or city purposes. No ref-

erence to that matter is found in the statutes.

(c) The judicial decisions of Arizona do not furnish

appellant any reniedy at hnc.

We are aware that in a recent decision the Supreme

Court of Arizona, without discussion of the question

now under consideration, has directed judgment in

favor of a complaining taxpayer against the county of
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Graham, requiring the refund of moneys paid on ac-

count of taxes in excess of a specific limitation fixed

by law; that is to say, in excess of the statutory limit

which prohibits county taxes for a given year from

exceeding the taxes for the preceding year by more

than io%.

Arizona Eastern R. R. Co. v. Graham Co., 170

Pac. 792, 798. (Not yet officially reported.)

Apparently it was taken for granted by the court

and the parties to that case that such an action would

lie for taxes paid under ])rotest and without any show-

ing of duress or coercion. It had formerly been held

by the Territorial Supreme Court that the statutes of

Arizona provided no remedy which would exclude re-

course to injunction against collection of invalid taxes

based upon fraudulent over-assessment. That holding-

was made, notwithstanding the claim and argument in

that behalf that plaintiff should be rec|uired to pay its

taxes under protest and that it might have complete

relief in a single action at law for the recovery of

taxes erroneously paid, which were taxes of a single

county.

County of Cochise v. Copper Queen C. M. Co.,

71 Pac. 946, 8 Ariz. 221, 225, 231.

But the recent decision in the Graham County case,

supra, does not notice the earlier decision just cited.

It merely assumes, no question being raised in relation

thereto, that the action would lie. Under such circum-

stances, that decision cannot be regarded as deciding

that taxes may be paid under protest in Arizona and
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suit thereafter maintained to recover the invahd por-

tion.

Keyes v. City and County of San Francisco,

173 Pac. 475, 478. (Not yet officially re-

ported.)

The decision in the Graham county case leaves the

question entirely open. It does not notice or overrule

the earlier decision in the Cochise county case, and it

should be noted that paragraph 4939 of the present

Arizona statutes is the only addition on this subject

since the decision in the Cochise county case.

Moreover, it should be noted that paragraph 4939,

if it be deemed to create a right for the recovery back

of invalid taxes after payment, applies only to "any

tax illegally collected." The Graham county case,

supra, involved taxes which clearly were illegally col-

lected, being in excess of a plain limitation fixed by law.

How may it be said, then, that even if paragraph 4939

and that decision afiford a clear legal remedy for the

recovery of taxes illegally collected, they also afford

a clear legal remedy for the recovery after payment

of the taxes here involved and which apart from the

legality or illegality of their collection are fraudu-

lently assessed and levied under the guise of equaliza-

tion.

The Iowa statute provided for the refund of "taxes

erroneously or illegally exacted or paid," but it was

held that excessive taxes resulting from an over-assess-

ment made in the exercise of lawful authority could not
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be recovered under that statute after payment because

they were not "illegally or erroneously exacted."

Kehe v. Blackhawk County, loi N. W. 281,

125 Iowa 549, 555.

The Arkansas statute provided for the refund of

taxes "erroneously assessed and paid,'' but it was

held that an excessive valuation of property was not

an erroneous assessment within the meaning" of that

statute.

Clay County v. Brown Lumber Co., 190 S. W.

251, 254, 90 Ark. 413, 420.

The Arkansas statute was. tlierefore, held not to

provide an adequate remedy at law such as would

bar equitable relief from a systematic over-valuation.

Mudge V. McDougal, 222 Fed. 562, 563.

The California statute (Sec. 3804, Political Code)

gives a right of recovery after payment of taxes "erro-

neously or illegally collected," but that statute is held

to apply only where an assessment is absolutely void.

Graciosa Oil Co. v. Santa Barbara County, 99

Pac. 486, 155 Cal. 140, 145;

Powder River Cattle Co. v. Board of Comm'rs.,

45 Fed. 323, 325.

The sco])e of the remedy in Arizona, if any exists,

is whollv undefined, either by statute or judicial de-

cision, and is therefore merely a subject for specula-

tion; which is equally true as to the existence of any

such remedy at all. Moreover, the statutes of Arizona,

except at paragraph 4887, which may be eliminated
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from consideration here, contain no provision empow-
ering or directing- any official, state, county or munici-

pal, to refund taxes paid, excepting in the ^smgle case

of the inheritance tax, concerning which it is provided

by paragrapjh 5004, as follows:

"5004. When anv tax imposed by this chapter

shall have been erroneously paid, wholly or in

part, the i)erson paying the same shall be entitled

to a refund of the amount so erroneously paid;

and the state auditor shall, upon satisfactory

proofs presented to him of the facts relating

thereto, draw his warrant upon the state treasurer

for the amount thereof in favor of the person

entitled thereto, payable from the inheritance tax

fund: provided, however, that all applications for

such refunding of erroneous taxes shall be made
within three years from the payment thereof."

The fact that specific provision is thus made for the

refund of taxes in that particular case is significant,

particularly in view of the rule which will not be

contested, that except by statutory authority, state or

county officers would not be permitted or required to

make any such refund.

Howell V. Board of Comm'rs., 6 Idaho 154, 156.

We, therefore, submit that paragraph 4939, or the

judicial decisions of Arizona, affords no remedy at law

for the matters here complained of.

(d) Appellant has no legal remedy through the de-

fense of actions brought to collect these taxes as de-

linquent.
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Aside from the fact, elsewhere pointed out, that the

defense of actions brought for the collection of these

taxes would not be an adequate remedy for the reasons

that it would involve a multiplicity of suits and that

those suits would not be brought in or removable to

the Federal court, the remedy offered by such defense

is inadequate for the further reason that under the

decision of the Arizona Supreme Court in Arizona

Copper Company v. State, 137 Pac. 417, 15 Ariz. 9,

the attack here made upon the action of the State

Board of Equalization could not be litigated. Appel-

lant complains that although the statutes of Arizona re-

quire property to be assessed at its full cash value, the

State Board of Equalization, by the order complained

of, and under circumstances which render its action

constructively fraudulent, has assessed appellant's prop-

erty at more than eight times its full cash value. In

the case just cited it was held by the Supreme Court

of Arizona quoting the Supreme Court of the United

States as follows:

"We think overvaluation of property cannot be

a ground of defense at law. In other words, the

action of the tax officers being in the nature of a

judgment, must be yielded to until set aside. This

can oiiI\ be done in a direct proceeding." (Our

italics.)

Obviously under the rule just quoted, appellant would

not be aft'orded an adequate remedy at law through

the defense of actions brought to collect these taxes

as delinquent. But, however that question may be de-

termined, it should be noted that it is wholly optional
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with the county authorities to proceed to collect these

taxes by distress and sale of appellant's personal prop-

erty under paragraph 4934 R. S. Arizona, 1913, which

provides

:

"The county treasurer may at any time after

receiving the roll, collect, by distress and sale, if

not otherwise collected, the taxes due on personal

property owned bv the assessed."

Should the county authorities elect to proceed by

seizure and sale instead of bv suit to collect these taxes

appellant would be deprived of any legal remedy which

might be afforded through the defense of such suits.

This brings the case at bar within the rule laid down

in Mutual Life Insurance Company v. Pierson, 1 14

Fed. 395, 397, where the court said:

"If the relief prayed for be denied, and the bill

dismissed, the complainant must wait until the de-

fendant brings an action at law in some court. The

defense to an action at law, the bringing of which

is dependent upon the will of the defendant, does

not aft'ord the complainant that prompt and effi-

cient relief which it may justly claim under the

bill."

See also:

Schmidt v. West, 104 Fed. 272, 275.

In Bank of Kentucky v. Stone, 88 Fed. 383, 391, it

was urged that an adequate remedy was afforded by

payment of the tax and an action to recover it back.

The court denied that contention for the reason that no

such action would lie until there was a distraint, actual
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or threatened, and that the collecting- officer b)/ not dis-

training, might whoHy deprive the taxpayer of this

remedy. The court said through Taft, C. J.

:

''However this may be, it would seem clear a

court of equity will not withhold relief from a

suitor merely because he may have an adequate

remedy at law, if his adversary chooses to give

it to him. The remedy at law cannot be adequate

if its adequacy depends upon the will of the op-

posing party. To refuse relief in equity upon the

ground that there is a remedy at law it must ap-

pear that the remedy at law is 'as practical and

efficient to the ends of justice and its prompt ad-

ministration as the remedy in equity,' and the

application of the rule depends upon the circum-

stances of each case."

It is, therefore, submitted that no adequate remedy

at law exists through the defense of such proceedings

as the state may take for the collection of these taxes.

(e) TJic absence of a plain statutory remedy for tlie

recovery back of taxes after payment negatives the

existence of an, adequate remedy at law.

Most of the states, possibly to avoid injunctive inter-

ference with their power of taxation, have provided

plain, specific and complete statutory remedies for the

recovery back of taxes after payment under protest.

Arizona has not done this, as we have shown. Such

statutes have been considered frequently by the Federal

courts, and under certain circumstances elsewhere dis-

cussed herein, have been regarded as affording ade-

quate legal remedies for excessive or illegal taxation.
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"E convcrso" (jueries Mr. Judson (Taxation, page

745,) ''Should not the absence of such a stautory rem-

edy be of itself a basis for the preventive relief"?

Without doubt, his query must be answered in the

affirmative, as he answers it.

"The application of the rule that equity juris-

diction cannot be invoked where there is an ade-

quate remedy at law depends upon the circum-

stances of each case. (Watson v. Sutherland, 5

Wallace 74, 79, 18 L. Ed. 580. In a broad sense

the application of the rule rests upon the sound

discretion of the court, where there are any cir-

cumstances which show that the remedy at law

may not be perfect and complete. (Boyce v.

Grundy, 3 Pet. 210, 215, 7 Law. Ed. 655.) Sul-

livan V. P. etc. R. Co., 94 U. S. 806, 24 Law Ed.

324-"

Colt, C. J., in Alutual Life Insurance Company

V. Pierson, 1 14 Eed. 395, 396.

In the absence of statutory authority, taxes volun-

tarily paid cannot be recovered.

Durham v. Montana County, 95 Ind. 182;

Commonwealth v. Ferries Co., 92 S. E. 804 (not

yet officially reported) ;

San Francisco v. Dinwiddle, 13 Fed. 789;

Keyes v. City and County of San Francisco,

173 Pac. 475, 478 (not yet officially reported)

;

Bank of Kentucky v. Stone (6 C. C. A.), 88

Fed. 383, 390;

Lingle v. Elmwood Township, 105 N. W. 604,

142 Mich. 194.
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Illegal taxes are deemed to be voluntarily paid unless

they are paid under coercion or duress, and, so far as

taxes on real estate are concerned, there can be no

duress or coercion requirinc^" their payment. The process

of collecting such taxes

"is so gradual, and affords so many opportunities

of resistance, that the courts have almost uni-

formly held that there can be no such duress as

to such taxes as to render their payment involun-

tary."

Union Pac. R. Co. v. Board of Comm'rs. (8th

C. C. A.), 222 Fed. 651, 653;

Johnson v. Grady, 150 Pac. 497, 50 Okla. 188.

For this reason statutes plainlv permitting the re-

covery back of taxes voluntarily paid create a new

right, enforceable by common law remedies, unless a

specific statutory remedy is provided, and, where that

right is equally enforceable in the Federal or state

courts, and does not involve a multiplicity of suits,

and no other controlling basis for equitable interven-

tion appears, such remedy is deemed adequate by the

Federal courts. As was said bv the court in Union

Pac. R. Co. v. Commissioners, supra:

"The statute of Colorado here under considera-

tion changes that law. It provides that in all cases

in which a person shall pay a tax which is for any

reason erroneous or illegal the board of county

commissioners shall refund the same without

abatement or discount. This is substantive law.

It gives a new right." (Our italics.)
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In Bank of Kentucky v. Stone, 88 Fed. 383, the court

said concerning the recovery of illegal taxes in Ken-

tucky after payment:

"It is to be observed, however, that no such

action will lie except upon payment under duress.

The bank could not simply pay under protest and

sue to recover back. Such a payment would be

voluntary. There is no statute of Kentucky pro-

viding such a remedv as there was in Tennessee in

the case of Shelton v. Piatt. The remedy of pay-

ing and suing to recover back in Kentucky exists

only when the collecting officer resorts to distraint,

but the collecting officers are not obliged to collect

the taxes by distraint. They may resort to a sim-

ple suit at laW' for them."

As we have seen, since it was optional with the col-

lecting officers, as it is in Arizona, either to proceed

by distraint or by suit at law, it was held that the rem-

edy of paying under duress and suing to recover back

was inadequate.

In Singer Sewing Machine Co. v. Benedict, 229 U. S.

481, 486, the court pointed out that

"The Colorado statute gave to one who should

pay the legal taxes a right to recover back from

the county the money so paid. This right was one

which could be enforced by an action of law in the

Circuit Court no less than in the state courts, if

the elements of Federal jurisdiction such as diverse

citizenship and the requisite amount in controversy

were present."
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See also:

Union Pac. R. Co. v. Commissioners, 217 Fed.

540, 544.

In Dolenty v. Broadwater, 122 Pac. 919, 45 Mont.

261, the court said:

"The right to sue for taxes paid under protest

is admittedly statutory. Without the statute the

right would not exist."

We have shown that no such right is given by statute

in Arizona. Any payment of taxes on its real prop-

erty by appellant would be deemed voluntary and not

recoverable. As to its personal property, we have

shown that payment under duress is not an adequate

remedy because the tax collectors may elect to sue at

law and decline to proceed by distraint. Moreover, it

is clear that appellant would not be required by a court

of equity to submit to the duress of distraint of its per-

sonal property of the character described in the bill,

since the seizure of its personal property, its stocks of

merchandise, horses, wagons, and automobiles, would

deprive it of its necessary facilities used and required

by it in the transaction of its business in the state of

Arizona and would prevent and interfere with its

transaction of interstate commerce, to its great and

irreparable damage and injury [Tr. 52, 53, 57], and in

order to relieve its said property from sale after dis-

traint it must pay all accrued interests, costs and penal-

ties, and all costs of distraint and sale, none of which

interest, costs or penalties would thereafter be re-

coverable by it [Tr. 50].
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W'e submit upon the foregoing- that appellant is with-

out any statutory or other legal remedy in Arizona

for the recovery of any of the taxes involved in this

action after it shall have made payment thereof. But

if we are overruled in that contention, and it shall

be held that any such remedy is afforded by the statutes

or judicial decisions of Arizona, nevertheless, any such

remedy must be deemed inadequate, because:

II.

Any Alleged Remedy at Law Afforded by the Laws
or Judicial Decisions of Arizona, No Matter

How Complete or Adequate Such Remedy May
Be, Cannot Oust the Equity Jurisdiction of the

Federal Courts.

We have already cited authority for the established

principle that state statutes cannot impair, control or

limit the equity jurisdiction of the Federal courts

(supra). Many others might be referred to, but that

is unnecessary. The test we now seek to apply

to appellant's alleged remedy or remedies at law has its

foundation in the proposition, as stated by the Supreme

Court in Payne v. Hook, 7 Wall. 425, 430:

"The equity jurisdiction conferred on the Fed-

eral courts is the same that the High Court of

Chancery in England possesses, is subject to

neither limitation nor restraint by state legisla-

tion, and is uniform throughout the different states

of the Union."
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Specifically that test is stated in McConihay v.

Wright, 121 U. S. 20I, 205, in answer to the contention

that a statutory action in West Virginia afiforded an

adequate remedy at law and ousted equity of juris-

diction of a bill to quiet title. The court said

:

"Admitting this to be so, it nevertheless cannot

have the effect to oust the jurisdiction in equity of

courts of the United States as previously estab-

lished. That jurisdiction, as has before been de-

cided, is vested as a part of the judicial powers of

the United States, in its courts by the Constitution

and acts of Congress in execution thereof. With-

out the assent of Congress that jurisdiction can-

not be impaired or diminished by the statutes of

the several states recalling the practice of their

own courts. Bills quia timet, such as the present,

belong to the ancient jurisdiction in equity and no

change in state legislation giving, in like cases,

a remedy by action at law, can, of itself, curtail

the jurisdiction in equity of the courts of the

United States. The adequate remedy at law,

zvhicli is tJic test of equitable juridsiction in these

courts, is that zvhich existed ivhen the Judiciary

Act of lySg zvas adopted, unless subsequently

changed by Acts of Congress." (Italics ours.)

In United States v. Rowland, 4 Wheat. 108, in dis-

posing of the claim that the statutes of Massachusetts

afforded an adequate remedy at law, the court, through

Chief Justice Marshall, concluded:

"and as the courts of the Union have a chancery

jurisdiction in every state, and the judiciary act

confers the same chancery powers on all, and
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gives the same rule of decision, its jurisdiction in

Massachusetts must he the same as in other states."

(Our italics.)

The rules above stated are affirmed by many decisions

of the same court:

Riding v. Johnson, 128 U. S. 212;

Borer v. Chapman, 119 U. S. 587, 600;

Kirby v. Lake Shore etc. R. R. Co., 120 U. S.

130, 137;

Mississippi Mills v. Cohn, 150 U. S. 202;

Waterman v. Canal-Louisana etc. Co., 215 U. S.

33, 43;

McClellan v. Carland, 217 U. S. 278, 281.

The learned District Court, in denying equity juris-

diction of the case at bar, and in abandoning appellant

to an alleged legal remedy under the statutes of Ari-

zona, directly contravened the rule expressed in the

foregoing authorities. In effect it held that Federal

equity jurisdiction under the Constitution and the

Judiciary Act of 1789 had been so changed by subse-

quent state law in Arizona as to become something en-

tirely different from that jurisdiction as originally con-

ferred; that the equity jurisdiction of the United States

District Court in Arizona is something distinct and

peculiar to that district, and that Federal equity juris-

diction has lost its quality of universality which hereto-

fore has made it the same thing in all states.

We are not unmindful of the section ^2^ of the Re-

vised Statutes (Sec. 16, Judiciary Act of 1789,), deny-

ing equitable relief where an adequate remedy at law
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appears. That section adds nothing to and takes noth-

ing from the traditional functions and powers of the

Federal equity courts. It "was intended to emphasize

the rule and to impress it upon the attention of the

courts."

New York Guaranty Co. v. Memphis Water Co.,

107 U. S. 205, 210.

But *'it is merely declaratory, uiaking no alteration

zvhatever in the rules of equity on the sitbjeet of legal

remedy." (Our italics.)

Boyce v. Grundy, 3 Pet. 210, 215;

VVehrman v. Conklin, 155 U. S. 314, 323.

It must he held in the case at har, as held by the

Court of Appeals of the Eighth Circuit, in National

Surety Company v. State Bank, 120 Fed. 593, 603,

where the court said:

"As there were no adequate remedies at law

for a wrong of the character of that of which the

appellants complain in 1789, and as the Congress

has since ])rovided none, this case falls within the

equitable jurisdiction of the Circuit Court, and

must be there heard, determined, and relieved."

But, if it shall be held that in such a case as this,

the equity jurisdiction of the Federal District Court

in Arizona might be so modified by the statutes or

judicial decisions of that s^ate as to become something-

different and distinct from the equity jurisdiction of

Federal District courts in other states, nevertheless, any

alleged remedv at law which appellant might be claimed

to have for the wrongs herein complained of, must be

deemed whollv inadecjuate because:
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TII.

The Alleged Legal Remedy or Remedies in Arizona

Are Inadequate Because They Are Not Clear

or Plain or Free From Doubt.

It is elementary that equity will not decline jurisdic-

tion in such a case as this on the ground of adequacy

of legal remedy unless the legal remedy is as certain,

as complete, as prompt, as practical and as efficient

as the remedy in equity.

Union Pac. R. Co. v. Board of Comm'rs.. 247

U. S., 282:

Boyce v. Grundy, 3 Pet. 210, 215;

Walla Walla v. Walla Walla Water Co., 172

U. S. i;

Tyler v. Savage, 143 U. S. 79;

Kilbourne v. Sunderland, 130 U. S. 505:

Williams v. Neely, 134 Fed. i;

St. Louis etc. Rv Co. v. McElvain, 253 Fed. 123,

135-

Conversely, if e(iuity can afford more adequate and

complete relief, the existence of a statutory remedy at

law is no bar to equitable relief.

U. S. V. Rowland, 4 Wheat. 108.

If the available remedy at law is doubtful, or ob-

scure, or uncertain, or difficult, or debatable, it will not

oust the jurisdiction of equity.

Union Pac. Co. v. Board of Comm'rs., 247 U. S.

282;
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Davis V. Wakelee, 156 U. S. 680;

Rumbarger v. Yokum, 174 Fed. 55;

Hanson v. Neil, 114 S. W. 1073, 215 Mo. 256;

Edsell V. Brings, 20 Mich. 429.

The controlling principle is that "where equity can

give relief, plaintiff ought not to be compelled to specu-

late upon the chance of his obtaining relief at law."

Davis V. Wakelee, supra.

In the Singer case (229 U. S. 481), much relied

upon by appellees here, the Supreme Court declined to

assume equity jurisdiction because the Colorado statute

there involved clearly and definitely created a new

rieht to recover back invalid taxes after voluntary

payment. In the recent case of Union Pac. R. R. Co.

V. Weld County, 247 U. S. 282, supra, it had been held

by the lower courts (217 Fed. 540, 222 Fed. 651) that

the statutory remedy approved in the Singer case had

not been impaired by subsequent Colorado legislation,

for which reason equitable relief was denied by the

lower courts, but, upon consideration of the matter, the

Supreme Court found that the controversy respecting-

the effect of certain subsequent legislation was "not

without some real basis, and that its solution is not free

from doubt." The court said:

"The question is purely one of state law, and

so far as we are advised, the Supreme Court of

the state has not passed on or considered it. A
ruling by us on the question would neither settle

it for that court nor be binding in an action to

recover the taxes if paid. In these circumstances,
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it cannot be said that the company certainly or

plainly has an adequate and complete remedy at

law. On the contrary, the existence of such a

remedy is debatable, and uncertain, and this being

so, the situation is not one in which cognizance

of the present suit projjcrly can be declined.''

We submit that the language just quoted completely

covers the case at bar as to the alleged remedies at

law available to appellant, and is conclusive in appel-

lant's favor. Certainly it cannot be said here that

appellant has any remedy at law which is not debatable

and uncertain, or which is not a subject of doubt,

speculation and uncertainty. There is no clear or un-

doubted remedy provided by statute. There is no clear

determination by the courts of Arizona that any such

remedy exists, or as to whether, if it does exist, it

would cover the case presented here. Therefore, under

the decision of the Supreme Court in the Weld County

case, all of those alleged remedies must be held in-

adequate.

But even if it should be held that appellant (i)

has a remedy at law, as to state and county taxes,

•ana that (2) such remedy is clear and free from doubt,

nevertheless, the remedy is inadequate because:

IV.

No Legal Remedy Is Provided for Refund or Re-

covery of City or Local Taxes After Payment.

By the terms of chapter 37, Laws of Arizona, 1917,

municipal and county assessment and taxation are com-

bined so that there is no separate assessment for these
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purposes, the county assessment being effective for

municipal purposes as well. The county treasurer and

tax collector collects the taxes "for the cities, towns

and other municipalities" within his county (Sec. lo),

and it is provided by Sec. 1 1

:

"It shall be the duty of the countv treasurer to

pay over to the treasurer of each city, town or

other municipal corporation in his county, on the

first day of each month in each year, all money

in his hands collected for the previous month on

taxes for each such city, town, other municipal

corporation, and on or before the first day of

January in each year make a final settlement with

the treasurer of each such city and town, or other

municipal corporation, respecting the taxes for

each and pay over to the treasurer of each city,

town or municipal cori)oration the money then

due. The county treasurer shall pay over to the

treasurer of each city, town or municipal corpora-

tion, in the same manner, as fast as realized or

collected, the proportionate amount ot delincjuent

taxes, interest, and costs, on all collections of

delinquent taxes, and of and from tax sales, and

redemptions therefrom. In receipting for pay-

ments made by county treasurers the treasurer of

each city, town or other municipal corporation

shall give the county treasurer duplicate receipts

for each payment made; and the county treasurer

shall give one of such duplicate to the city auditor,

city recorder, or town clerk, or other municipal

officer, whose duty it may be to audit or check the

accounts of the treasurer of the city, town, or

municipal corporations as the case may be, and

the other duplicate receipt shall l)e an acquittance



—69-

to such county treasurer for amounts thereby

shown in his settlements with the county board of

supervisors."

No provision is made for the refund of any tax

moneys by any municipality to the county, under any

circumstance whatever. Therefore, the situation in

Arizona is identical with that shown in

Raymond v. Chicas^o Union Traction Co., 207

U. S. 20; and in,

Greene v. Louisville etc. R. Co., 244 U. S. 499.

In the latter case the Supreme Court noted that the

Kentucky statute concerning- the refunding of taxes

wrongfully collected referred only to state taxes,

whereas, the bills of complaint, as in the case at bar,

had to do with both state and local taxes. For that

reason the court distinguished the Singer case, say-

ing (p. 520) :

"A remedy at law cannot be considered ade-

quate, so as to prevent equitable relief, unless it

covers the entire case made by the bill in equity.

Were we to require a dismissal of these bills as to

the state taxes, retaining them as to local taxes,

we should multiply suits, instead of preventing a

multiplicity of suits."

Jurisdiction was therefore retained as to the state

taxes, as to which a remedy at law clearly appeared,

as well as to local taxes as to which no statutory rem-

edy appeared.

In a suit against a county in which there is an in-

corporated town or city, appellant could not recover

any portion of its taxes which might have been paid
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over by the county to the town or city treasurer. No
refund thereof by the city treasurer to the county

treasurer could be required. Appellant would neces-

sarily be required to proceed ac^ainst each county, town

and city separately.

Meacham v. Town of Newport, 40 Atl. 729,

70 Vt. 264, 269;

Cleveland etc. Ey. Co. v. Marion Co., 49 N. E.

51, 54, 19 Ind. App. 58.

And, so far as city or town taxes are concerned, the

statutes or decisions of Arizona contain no suggestion

of any right of action to recover them back after

payment. We have shown, or endeavored to do so,

that no statutory right is given to recover back any

moneys paid on invalid state or county taxes in Ari-

zona, but if it should be held that such a right is

given, nevertheless, appellant must be held remediless

as to municipal taxes, and under the ruling in the

Greene case, supra (244 U. S. 499), equity must

retain jurisdiction, as to all of the taxes here involved,

state, county and municipal.

But if it shall be held, notwithstanding the foregoing,

that appellant has a plain and undoubted remedy at

law through the recovery back of state, county and

municipal taxes after payment, or by the defense of

suits brought for the collection of these taxes as de-

linquent, nevertheless all of those alleged remedies

must be deemed inadequate in the case at bar because:
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V.

Appellant's Alleged Remedy or Remedies at Law, If

Any Are Found to Exist, Must Be Held Inade-

quate Because Not Equally Available in the

Federal as Well as in the State Courts.

It is the estabHshed rule that it is the absence of an

adequate legal remedy in the federal courts, and that

alone, which conditions jurisdiction in equity of those

courts. The fact of a legal remedy in the state courts

is not material. Therefore, if a legal remedy is not

equally available in the federal courts as well as in the

state courts, it is inadequate.

Payne v. Hook, 7 Wall. 425, 430;

Smyth V. Ames, 169 U. S. 466, 516;

Coler V. Board of Comm'rs, 89 Fed. 257;

U. S. Life Ins. Co. v. Cable, 98 Fed. 761

;

Nat'l Surety Co. v. State Bank, 120 Fed. 593,

602;

Mutual Life Ins. Co. v. Blair, 130 Fed. 971, 975;

Western Union Tel. Co. v. Trapp, 186 Fed.

114, 121;

Union Pac. R. Co. v. Bd. of Comm'rs, 222 Fed.

653;

St. Louis etc. Ry. Co. v. McElvain, 253 Fed.

123, 136.

In Smyth v. Ames, supra, it was urged that a com-

plaining taxpayer who sought equitable relief had an

adequate remedy at law by recourse to a statutory

proceeding in the State Supreme Court. That con-
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tention was dismissed by the Supreme Court, which

said, speaking through Mr. Justice Harlan:

"One who is entitled to sue in the Federal Cir-

cuit Court may invoke its jurisdiction in equity

whenever the established principles and rules of

equity permit such a suit in that court; and he

cannot be deprived of that right by reason of his

being allowed to sue at law in a state court on

the same cause of action.''

As said by Judge Sanborn in St. Louis etc. v. Mc-

Elvain, supra.

"Moreover, it is such a remedy in the federal

court only that will prevent the maintenance of

a suit in equity in a national court."

In view of the principle just quoted, it is obvious

that any alleged remedy under paragraph 4887 must

be deemed inadequate for the reason that that statute

specifically confines the remedv thereby given to a

proceeding in the Superior Court of the state. If any

remedy is i)rovided by paragraph 4939, it must be

assumed that it is to be exercised through action

brought against the county, which would deprive appel-

lant here of the right to go into the federal court on

the ground of diverse citizenship. Moreover, appel-

lant would not be able to test all of the taxes here

involved in the federal court, for the reason that if

separate action were required against each county, the

jurisdictional amount of $3000 would not be involved

in Coconino, Greenlee, Graham, Pinal, Mohave, Navajo,

Santa Cruz, Yavapai, or Yuma counties: nor would
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the jurisdictional amount l)e involved in any of the

separate suits necessary to test the validity of the

town or city taxes in Williams, Coconino county; Clif-

ton, Greenlee county; Safford, Graham county; Miami,

Gila count)-, or Noi:^ales, in Santa Cruz county. [See

Exhibit D annexed to the bill, Tr. 69.]

If appellant were relegated to its legal remedy avail-

able through the defense of actions brought for the

collection of these taxes in the various counties, all

such actions must be brought in the state courts "in

the name of the state of Arizona as planitiff" (Par.

18, R. S. Ariz. 1913), and none of them would be

removable to the federal court on the ground of diverse

citizenship.

Stone V. South Carolina, 117 U. S. 430

;

Title Guaranty etc. Co. v. Idaho, 240 U. S. 136.

Moreover, as to the counties above named, the jurisdic-

tional amount of $3000 would not be involved, and for

that reason those cases would not be removable to the

federal court. Although the bill in this case involves

questions arising under the Constitution of the United

States, it may not be assumed that any action brought

in the name of the state of Arizona for the collection

of these taxes would be removable as involving any

such question. There could be no removal on such

grounds unless they appeared in the complamt, unaided

by anything alleged in anticipation or in avoidance

of defenses which may be interposed.

Nevada-California Power Co. v. Hamilton, 235

Fed. 317, 337, and cases cited.
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The rule referred to is clearh^ stated with ample

citation of authorities in Western Union Telegraph

Co. V. Southeast etc. Railway Co., 208 Fed. 266, 268,

where the Court of Appeals of the 6th Circuit, after

discussing the authorities, said:

"These authorities concur in the rule that a

suit cannot be removed from a state court 'as one

arising under the Constitution, laws, or treaties

of the United States, unless that appears by the

plaintiff's statement of his own claim; and that, if

it does not so appear, the want cannot be sup-

plied by any statement in the petition for re-

moval, or in the subsequent pleadings.' Other-

wise stated, the test is, could the suit as disclosed

by the complaint, have been brought by the plain-

tiff in the federal court?" (Citing authorities.)

The right of a citizen of one state, in suing a citizen

of another state, to resort to the federal court is

founded in Sec. 2 of Art. Ill of the Constitution of

the United States. Under that section, appellant has

a constitutional right to trial in a federal court, where

a citizen of Arizona would have no such right. The

Su])reme Court of the United States notes the distinc-

tion in cases where the adequacy of a remedy at law

in the state court is urged to oust equity of jurisdiction.

In the case of Reagan v. Farmers Loan & Trust Co.,

154 U. S. 362, a suit in the federal court to restrain

the enforcement by state officers of unreasonable rates

fixed for carriers, it was contended that relief could

only be sought in the state court. Mr. Justice Brewer

in the opinion said:
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"Nor can it ])e said in snch a case that relief

is obtainable only in the courts of the state. For
it may be laid down as a general proposition that,

whenever a citizen of a state can go into the

courts of the state to defend his property against

the illegal acts of its officers, a citizen of another

state may invoke the jurisdiction of the federal

courts to maintain a like defense. A state cannot

tie up a citizen of another state, having property

rights within its territory invaded by unauthor-

ized acts of its own officers, to suits for redress

in its own courts. Given a case where a suit

can be maintained in the courts of the state to

protect property rights, a citizen of another state

may invoke the jurisdiction of the federal courts."

In Smyth v. Ames, supra, the court said further:

"But if the case in its essence be one cognizable

in equity, the plaintiff—the required value being

in dispute—may invoke the equity powers of the

proper circuit court of the United States when-

ever jurisdiction attaches by reason of diverse

citizenship or upon any other ground of federal

jurisdiction. Payne v. Hook, 74 U. S. 7 Wall.

425? 430 (195 260, 262); McConihay v. Wright,

121 U. S. 201, 205 (30; 932, 933). A party by

going into a national court does not, this court has

said, lose any right or appropriate remedy of

which he might have availed himself in the state

courts of the same locality; that the wise policy of

the Constitution gives him a choice of tribunals."

(Our italics.)

In the case of Payne v. Hook, supra, plaintiff filed

her bill in the federal court to obtain her distributive
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share in the estate of her brother, charging certain

fraudulent proceedings and praying an account of

administration. The jurisdiction of the Circuit Court

was assailed upon the ground that the Probate Court

of Missouri had exclusive jurisdiction over all such

disputes. Defendant asserted that if plaintiff were

a citizen of Missouri she could obtain a redress of

her grievances onlv through the local court of probate,

and that she had no better or different rights because

she happened to be a citizen of Virginia. The court

said

:

'Tf this position could be maintained, an impor-

tant part of the jurisdiction conferred on the fed-

eral courts by the Constitution and laws of Con-

gress, would be abrogated. As the citizen of one

state has the constitutional right to sue a citizen

of another state in the courts of the United States,

instead of resorting to a state tribunal, of what

value would that right be, if the courts in which

the suit is instituted could not i)roceed to judg-

ment, and afford a suitable measure of redress?

The right would be worth nothing- to the party

entitled to its enjoyment, as it could not produce

any beneficial results. But this objection to the

jurisdiction of the federal tribunals has been here-

tofore presented to this court, and overruled.

"We have repeatedly held 'that the jurisdiction

of the courts of the United States over contro-

versies between citizens of different states, cannot

be impaired by the laws of the states, which i)re-

scribe the modes of redress in their courts, or

which regulate the distribution of their judicial

power'.'*
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The case of Spencer v. Watkins, 169 Fed. 379, pre-

sented a quite similar question. The ground of federal

jurisdiction was diversity of citizenship. The court

said

:

'^Nothing is more clearly settled than that the

jurisdiction so conferred cannot be defeated or
impaired by the laws of a state regulating the

distribution of its own judicial power among its

own courts, \\hcn this is asserted to have been
done, the inquiry always turns to the intrinsic

character of the controversy, and if, when viewed
in the light of recognized principles of jurispru-

dence, it appears to be a suit of a civil nature at

common law, or in equity, it matters not that by
local statute exclusive cognizance has been in

terms reserved to the courts of the state gener-

ally, or to some specially designated local tribunal.

This must, of necessity, be so; otherwise, the

judicial power of the United States, as under-

stood at the adoption of the Constitution would
have no uniform or permanent measure, but would
depend upon the varying legislative action of the

several states, and as to that founded on diversity

of citizenship the tendencv would be towards its

extinction by absorption in the exclusive jurisdic-

tion of the local tribunals."

In U. S. Life Ins. Co. v. Cable, 98 Fed. 761, plain-

tiff filed its bill for the cancellation of a life insurance

policy. Defendant contended that plainiiiY had an

adequate remedy at law in the state court. The court

said

:

"But there are two reasons why we think the

remedy thus open to the plaintiff, of having its
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rights determined in an action at law, does not

meet the requirements of the rules: The first is

that the plaintiff being a citizen of New York,

and the defendant a citizen of Illinois, the plain-

tiff, under the constitution, has the right to come

to the federal court for an adjudication. For a

person entitled to litigate in the federal court, it

is not an adequate remedy at law to be invited

into a state court by his antagonist to adjudicate

his rights."

In Singer Sewing Machine Co. v. Benedict (8th C.

C. A.), 179 Fed. 628, 633, the court in affirming the

adequacy of the legal remedy provided by the Colorado

statute specifically pointed out that any suit for the

collection of the taxes as delinquent, would be brought

by the treasurer, and would be removable to the fed-

eral court if the defendant so desired. But in the

case at bar, it is plain no such right of removal would

exist.

Plainly, therefore, unless appellant can have relief

in the federal courts in equity, it must be deprived of

its right to resort to the federal courts at all for the

settlement of this controversy. However, in any view

of appellant's alleged legal remedy, it must be deemed

inadequate here for a further reason, namely:
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VI.

Appellant's Legal Remedy, If Any It Has, Is Inade-

quate for the Purpose of This Case Because

Recourse Thereto Would Involve a Multiplicity

of Suits.

If a legal remedy would involve appellant in a multi-

plicity of suits, substantially involving or controlled by

a question of law common to all of them, such remedy

is inadequate. If a single action at law will not afford

the necessary relief and determine this entire contro-

versy, equity will intervene and settle the controversy

in one suit.

Union Pac. R. Co. v. Weld County, 247 U. S.

282;

Oelrichs v. Williams, 15 Wall. 211, 231;

Fargo V. Hart, 193 U. S. 490, 503;

Raymond v. Chicago Traction Co., 207 U. S.

20;

Smyth V. Ames, 169 U. S. 466;

Sanford v. Poe (6th C. C. A.), 69 Fed. 547;

Wyman v. Brown (8th C. C. A.), 127 Fed. 257;

Pyle V. Brennaman (4th C. C. A.), 122 Fed.

Mutual Ins. Co. v. Blair, 130 Fed. 971;

Singer Mfg. Co. v. Adams, 165 Fed. Syy;

United Timber Corp. v. Bivens, 248 Fed. 554.

No legal remedy can or will be suggested as avail-

able to appellant here, recourse to which would not

involve a multiplictiy of suits. Paragraph 4887 spe-

cifically requires a separate suit in the Superior Court
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of each county. If any remedy is afforded by para-

graph 4939, it must be available through separate suits

brought against each of the counties and against each

of the various cities and municipal corporations whose

taxes are involved. Any defense of actions at law for

the collection of these taxes would have to be interposed

in thirteen separate suits. It is clear that no single

action can be brought against the state of Arizona for

the recovery of any of these taxes after payment,

because there is no statute permitting such a suit

against the state of Arizona, and it is elementary

that a state cannot be sued except by statutory au-

thority.

Lankford v. Piatt Iron Works Co., 235 U. S.

461;

American Water Softener Co. v. Lankford, 235

U. S. 496;

Burroughs v. Commonwealth, 112 N. E. 491,

224 Mass. 28.

Plainly, there is no possible way of avoiding a

multiplicity of suits if appellant is required to avail

itself of any alleged remedy at law. Under these cir-

cumstances, the jurisdiction of equity is not open to

doubt.

"It is not essential that the remedy sought shall be

purely an equitable remedy," says Mr. Pomeroy.

"In fact, the vniltiplicify of suits ivhicJi is to he

prevented constitutes the very inadequacy of legal

methods and remedies which calls the concurrent

jurisdiction into being under such circumstances,

and authorizes it to adjudicate upon purely legal
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rights, and confers purely legal reliefs." (Our
italics.)

Equity Jurisprudence, Vol. i, 3rd Ed., 357.

Quoted with approval by Lurton, C. J., in Louis-

ville etc. R. Co. V. Ohio etc. Co., 57 Fed. 42,

45; also by Morrow, C. J., in Liverpool etc.

Ins. Co. V. Clunie, 88 Fed. 160, 167.

"Again," says Pollock, D. J., in Mutual Life Ins.

Co. V. Blair, 130 Fed. 971, 977:

"There exists no plain, adequate and complete

remedy at law where a multiplicitv of actions are

required to obtain full relief."

This is directly established in a similar situation

by Raymond v. Chicago Traction Co., 207 U. S. 20, 26,

where it appeared that appellee's alleged remedy at law

consisted in paying its taxes, and thereafter in bring-

ing "separate suits against each one of the bodies

receiving its proportionate share of said tax, necessi-

tating a multiplicity of suits." The legal remedy was

held inadequate.

In the lower court, appellees, with apparent success,

sought to distinguish the Raymond case by pointing

out that it was there alleged and admitted that the

payment of the contested taxes would render appellee,

a public service corporation, insolvent. Such distinc-

tion, however, is unfounded. Referring to that case,

the 8th Circuit Court of Appeals said:

"The opinion is expressly based on the ground

that there was no statute in Illinois authorizing a

single action for the recovery of money paid in

discharge of an illegal tax."



-82-

Union Pac. R. Co. v. Board of Commr's., 217

Fed. 540, 544.

This interpretation was directly approved by the

United States Supreme Court in reviewing the deci-

sion of the Eighth Circuit Court of Appeals just quoted.

As stated by the Supreme Court, the important ques-

tion presented to it was whether the Colorado statute

permitting recovery in a single action at law was still

in force. "If not in force," said the court,

"a single action at laiv would not suffice, for then

it would be necessary to bring a separate action

against each of several school districts and towns

for its part of the tax." (Citing the Raymond
case.) (Our italics.)

Union Pacific R. Co. v. Weld County, 247 U. S.

282, 285.

Thus, it is distinctly held by the Supreme Court that

unless a single action at law will suffice, there is no

adequate remedv at law.

In Wyman v. Bowman, 127 Fed. 261, 257, Sanborn,

C. J., speaking for the Eighth Circuit Court of Appeals,

said:

"The complainant is met at the threshold of his

suit by the objection that a court of equity has no

jurisdiction of it because he had an adequate rem-

edy at law in nine separate actions—one against

each of nine defendants."

Equity jurisdictions was sustained in that case be-

cause there, as in the case at bar, the defendants had
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a community of interests in the questions of law which

would necessarily be involved in all of the required

actions at law, and because of the greater convenience

and less expense of the single remedy in equity.

The language of Lurton, C. J., sitting for the Sixth

Circuit Court of Appeals, in San ford v. Poe, 69 Fed.

546, is directly in point here.

"To require the complainant to pay each of the

numerous county auditors, and then sue to recover,

or to enjoin each would be most oppressive."

Even though it might be held, which we confi-

dently deny, that there would be an adequate legal

remedy in the case at bar if only the taxes of a single

county were involved, nevertheless, it is clear beyond

question, that, since the taxes of thirteen counties are

involved, and any possible legal remedy would involve

appellant in a multiplicity of suits, equity should take

jurisdiction of the present case.

The cases wherein the Federal courts have affirmed

the existence of an adequate remedy at law through

the payment of invalid taxes, followed by suits for the

recovery back of moneys paid, were cases, not alone

where the legal remedy was clear and undoubted but

where complete relief could be had in a single legal

action.

Indiana Mfg. Co. v. Keohne, 188 U. S. 681, 685;

Singer Sewing Machine Co. v. Benedict, 229 U.

S. 481;

Shelton v. Piatt, 139 U. S. 591;

Dows V. Chicago. 11 \\'all. 108, 112;
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Robinson v. City of Wilmington, 65 Fed. 856-7;

City Council v. Timmerman, 227 Fed. 171, 176.

But where recourse to the legal remedy would in-

volve a multiplicity of suits, or where the entire contro-

versy cannot be determined by one suit at law, as we

have seen, it is the established rule of the United States

Supreme Court that an alleged legal remedy must be

deemed inadequate in such a case as this.

All that may be deduced from the authorities relied

upon by appellee is fully expressed by Mr. Justice Field

in Dows V. Chicago, supra, as follows

:

"No court of equity will therefore allow its in-

junction to issue to restrain their (the state tax-

ing authorities) action except where it may be

necessary to protect the rights of the citizen whose

property is taxed, and he has no remedy by the

ordinary processes of the law. It must appear that

the enforcement of the tax would lead to a multi-

plicity of suits or produce irreparable injury, or,

where the property is real estate, throw a cloud

upon the title of complainant before the aid of a

court of equity can be invoked."

See also the excellent statement of Bravvley, D. J., in

Robinson v. City of Wilmington, 65 Fed. 856, 858.

Appellees largelv rest their contention upon Singer

Sewing Machine Co. v. Benedict, 229 U. S. 481 ; but

in that case it appeared that a single action at law-

would dispose of the entire controversy, and in the

later Weld County case, supra, 247 U. S. 282, the

Supreme Court robbed the Singer case of significance,

so far as the case at bar is concerned, by holding, as
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we have seen, that since it was no longer clear that a

single action at law would settle the controversy under

the statutes of Colorado, the alleged legal remedy was

inadequate.

In this case, as in tlic case of Oelrichs v. Spain, 15

Wall. 211, 228, it is entirely plain "that the direct pro-

ceeding in equity will save time, expense, and a multi-

plicity of suits, and finally settle the rights of all con-

cerned in the litigation."

The learned district judge in the case at bar recog-

nized that appellant's alleged legal remedy would in-

volve it in the prosecution or defense of at least thir-

teen separate suits at law against thirteen counties, but

concluded that since all those suits would be controlled

by the decision of one central question of law, common

to all of them, he would assume that only one case

need or would be tried, and that all others would be

left to abide the result in that case. He also assumed

that all of those cases might be brought in the federal

court, that is to say, that the legal remedy was equally

available in the federal court as well as the state

court. As we have seen he inadvertently fell into

error in that conclusion since many of the suits could

not be brought in or removed to the federal court

because of the absence of the necessary jurisdictional

amount in controversy, and none of them could be

brought in or removed to the federal court on the

ground of diverse citizenship.

But the identical featiire that equity regards as call-

ing for its intervention to avoid a multiplicity of suits
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became in the District Court the controlhng- reason for

declining such intervention, namely, the fact that all

of the suits at law would involve one common question

which would be determinative of all of them. It is

manifest of course that equity would not intervene to

avoid a multiplicity of actions multifarious in nature,

and which did not present a common center of interest

and liability. But, in the view of the learned District

Court, the very fact that the apprehended legal ac-

tions here were ''connected by the ligament of a com-

mon pur])ose"; were not multifarious in nature, but

did show a complete community of interest on the part

of the defendants, and showed an alleged liability flow-

ing from the same fountain, and interests radiating

from a common centre, that particular fact was ap-

pellant's undoing in the District Court. Manifestly

then, under the theory adopted by that court, a situa-

tion could never arise in which equity might properly

intervene to avoid a multiplicity of actions.

No question was raised in the lower court as to the

propriety of joining all the matters herein complained

of in one bill against all of the defendants herein

named. It was admitted, and even urged, that if thir-

teen separate actions at law were brought they would

exhibit a complete community of interest on the part

of the several defendants in the subject matter of the

litigation. But the propriety of such joinder is amply

established by many authorities.

Northern Pac. R. Co. v. Walker, 47 Fed. 681

;
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Union Pac. K. Co. v. McShane, Fed. Cas. No.

14,382, 89 U. S. 444;

Pullman Co. v. Tamble, 173 Fed. 205, Fletcher's

Eq. PI. & Pr., p. 151, par. 113;

Dastervignes v. U. S., 122 Fed. 30, 36;

Johnson v. Brown, 2 Humph. (Tenn.), '}^2'], 328,

329;

Richmond etc. R. Co., 40 Fed. 904;

Central Pac. Ry. Co. v. Exans, iii Fed. 71;

Fargo V. Hart, 193 U. S. 490, 503;

Elder v. Western Mining Co. (8th C. C. A.),

237 Fed. 966, 977.

The only question to be litigated in this action is

concerned with the increase ordered by the state court.

That increase appears upon each county assessment

roll in exactly the same language followed by the fig-

ures representing the county's share. The rest of the

assessment roll remained as it was before. The valua-

tions specifically placed upon appellant's various prop-

erties by the county assessing and equalizing authori-

ties remain unchanged. [Tr. 38.] If separate suits

were required in behalf of or against each of the

counties and cities involved, all of them would be con-

trolled by the single question of law, namely, shall the

increase as ordered by the state board be sustained.

In view of the authorities last above cited, and of the

elementary principles w^hich control in such a situation,

it cannot be seriously contended, nor do we apprehend

it will be suggested, that the joinder of all of the mat-

ters herein complained of in one bill against all of the

appellees is improper or open to criticism.
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But equity jurisdiction of the case at bar rests upon

a broader foundation than the avoidance of a multi-

pHcity of suits because:

VII.

Equity Jurisdiction Clearly Appears in This Case

Because Appellant Seeks Relief From a Con-

structively Fraudulent Overvaluation of Its

Property, Arbitrarily and Capriciously Ordered

and Based Upon Fundamentally Wrong Prin-

ciples.

In Johnson v. Wells Far^o & Co., 239 U. S. 234,

it was uri^ed that the company had an adequate remedy

at law by defense of an action for the collection of

the taxes involved, or by payin^- its taxes under pro-

test and brinoinj^- actions at law to recover them back.

The Court of Appeals of the Eii^hth Circuit had denied

that contention (Wells Faroo & Co. v. Johnson, 214

Fed. 180, 189), and had held that the alleged remedies

at law were not as i^rompt, as certain or as complete

as the remedy in equity. The decision of the Court

of Appeals was affirmed by the Supreme Court, which

distinguished Singer Sewing Machine Co. v. Benedict,

229 U. S. 481, relied upon here by appellees, on the

o-round that the tax assessment in the latter case was

attacked upon the sole ground that it was illegal and

void, whereas, in the Johnson case,

"it was alleged not only that the assessment was

unwarranted by the law, but that the manner of

making the assessment amounted to fraud upon

the constitutional rights of the express companies,
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or such gross mistake as would amount to fraud,

thus averring- a distinct and well recognized ground

of equity jurisdiction."

The language quoted is accurately descriptive of the

case at bar. Under the laws of South Dakota (John-

son case in District Court, 205 Fed. 60, 72), as well

as under the laws of Arizona [Par. XIII of Bill, Tr.

22] there was no authority for taxing the gross earn-

ings or net earnings of the plaintiffs there and here

before the court. It was required in South Dakota

that the property of the express companies be taxed

"according to its value in money." Under the statutes

of Arizona, appellant's property was taxable at its "full

cash value." [Par. VITI of Bill, Tr. 10; par. X, Tr.

13; par. XII, Tr. 18.] It was alleged in the Johnson

case that, in making the assessment complained of, the

tax officials "wilfully and fraudulently disregarded the

true and actual value" of complainants' property, and

"arbitrarily determined that plaintiffs, regardless of

the amount or value of their taxable property * * *

should pay a tax of 4^ per cent upon amounts paid

by them to said railroad companies," and that the

assessments were fixed bv computing the amounts

which, at the rate of ad valorem taxation fixed, would

be required, to realize such 4^ per cent (205 Fed. 64-

67 inc.).

In the case at bar it api)ears that the State Board

of Equalization ordered the increase complained of

"without any regard whatever for, or consideration of

the amount, character or cash value of any of com-
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plainants' property" [Par. XVIII of Bill, Tr. 29], and

"wilfully, arbitrarily, falsely, fraudulently and with-

out legal warrant or authority pretended to determine

that complainants' taxable properties within the state

of Arizona, wholly regardless of the full cash value

thereof, should be arbitrarily valued for taxation in an

amount which would represent complainants' net earn-

ings * * '•' capitalized at the rate of twenty-five per

cent" [Tr. 30] ; that the board "assumed to assess said

property en masse exclusively with regard to its as-

sessed earning capacity, and in that behalf assumed

to determine that complainants' taxable property, re-

gardless of its cash value, should be valued for taxa-

tion at a sum equal to four times its earning capacity,

all of which was wrongful, arbitrary, fraudulent and

unlawful." [Tr. 36].

It appears that the board, for the purpose afore-

said, included in its consideration, earnings of appel-

lant's oil wells, refineries and properties located in Cali-

fornia [Tr. 26, 27, 37], and thereby sought to tax

said properties and the earnings and income thereof;

that appellant's properties were thus arbitrarily as-

sessed at more than eight times their full cash value,

being manv times the ratio of valuation uniformly fixed

and determined upon by said board as to like property,

belonging to the same class and classes, and owned

by other taxpayers in Arizona [Tr. 41]; that such

other taxpayers have been and are systematically taxed

according to the full cash value thereof [Tr. 43]. It

also appears that the Constitution of Arizona requires

uniformity of taxes upon the same class of propert}



—91—

within the territorial Hmits of the authority levying

the tax [Tr. lo] and that, under the order of the state

board complained of, appellant has been grossly dis-

criminated against in this regard and its transaction

of interstate commerce unlawfully burdened and inter-

fered with.

In the Johnson case the Court of Appeals held that

the assessments complained of were unjust, unlawful

and excessive, and an attempt to take property with-

out due process of law, and that

"the action of the board in making the assess-

ments and levying the taxes was either a gross

mistake equivalent to a fraud or an actual fraud,

and mistake and fraud are immemorial grounds of

equity jurisdiction." (214 Fed. 188, 189.)

The Supreme Court adopted the view of the Court

of Appeals, that the manner of making the assessment

amounted to fraud, or such gross mistake as would

constitute fraud.

No valid distinction may be drawn between the

Johnson case and the case at bar so far as the question

of general equity jurisdiction is concerned. It merely

affirms the established rule as previously stated by the

same court in Smyth v. Ames, 169 U. S. 466, 516.

"One who is entitled to sue in the Federal Cir-

cuit Court may invoke its jurisdiction in equity

whenever the established principles and rules of

equitv permit such a suit in that court."

It is conceded that equity will not intervene merely

to reassess property for taxation. Mere over-assess-
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ment presents no basis for equitable relief, but an as-

sessment made upon fundamentally wrong principles

may require equitable interference.

Fargo V. Hart, 193 U. S. 490, 502.

An assessment may be so arbitrary, capricious or

grossly excessive as to amount to fraud by showing

that the assessing officers could not have been honest in

their valuation.

State V. Board of Equalization, 61 N. E. 339,

191 111. 528;

Citizens Nat. Bk. v. Board of Comm'rs, 1 1

1

Pac. 496-497, 83 Kan. 376;

First Thought Gold Mines v. Stevens Co., 91

Wash. 437, 157 Pac. 1080;

State V. Savage, 91 N. W. 716, 65 Neb. 714.

"Where * * * the valuation is so grossly out

of the way as to show that the assessor could

not have been honest in his valuation—must rea-

sonably have known that it was excessive—it is

accepted as evidence of a fraud upon his part

against the taxpayer, and the court will interpose."

Hotel Co. V. Lieb. 83 111. 602. 609:

First Nat. Bk. v. Holmes, 92 N. E. 893, 246

111. 362, 369;

Grays' Harbor Const. Co. v. Grays Harbor Co.,

168 Pac. 1
1 38, 99 Wash. 184.

Nothing could surpass the showing of the present

record on this point. The over-valuation is so great

as to shock the conscience, being more than eight times

the cash value of the property. That valuation was not

the result of the exercise of any judgment touching the
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cash value of the property, but represents a figure

arbitrarily arrived at through the adoption of a boldly

whimsical and capricious method. No statutory war-

rant for such method can be suggested. The board

arbitrarily ruled that appellant shall be "allowed to

earn twenty-five per cent" on the assessed value of

its property ; that wholesale meat companies and others

shall be "allowed to earn" a like percentage; that banks

shall be allowed to earn 12^%, producing mines 15%,

railroad companies 8%. [Tr. 32, ^^.\ The board

might just as legally have determined to allow appellant

to earn S%, in which event its assessment would have

been about $9,ocK),oco on its $342,706 worth of prop-

erty; or 10%, which would have given it an assessment

of $7,276,494.10. Next year it might fix any other

imaginable percentage, completely re-shuftle the list of

percentages, and allow appellant to earn five percent.

Nothing at all comparable to this method of "assess-

ment" is to be found in the books. If it is sustained,

the board of equalization will henceforth be given a

free hand to determine arbitrarily the amount of taxes

to be demanded of each taxpayer, without any regard

whatever to the cash value of his property, although

the only statutory rule of valuation is that of "full

cash value," as we have shown.

The board bases its valuation "on excessive earn-

ings" [Tr. 35], but the Legislature of Arizona has not

authorized any taxation of appellant's earnings [Tr.

22]. If this curious whim of the board shall be

sustained, it alone becomes the judge as to what earn-

ings are excessive, and as to how heavily they may be



-94-

taxed—a most strange conception of the functions of

a board of limited jurisdiction.

The board professes to find warrant for this startling

system of the statutory definition of personal property

as including *'all property of whatsoever kind and na-

ture, both tangible and intangible, not included in the

term real estate" [Tr. 31]. This is viewed by the

board as an unusual conception of the term "personal

property." The board calls appellant's attention to the

fact that intangible property is taxable in Arizona

[Tr. 31].

However, it is perfectly plain that the statutory

mention of "intangible property" adds nothing to the

previous requirement that all property be taxed [Par.

4846]. The \vord "property" is a generic term and

includes both tangible and intangible property.

State V. Savage, 91 N. W. 716, 719, 65 Neb.

714:

Redmond v. Commissioners, 10 S. E. 845, 106

N. C. 122, 135;

Exchange Bank v. Hines, 3 Ohio St. i.

There is no novelty in the fact that intangible prop-

erty is taxable in Arizona. But taxable intangible

property does not defy description. Generally de-

scribed, it includes such things as choses in action,

bonds, credits and franchises. But the board does not

profess to value any such property. If appellant owns

taxable intangible property, the board should indicate

what it consists of and the valuation placed thereon,

assuming that it has power to assess property omitted
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from the county assessment rolls, which it has not.

But that is not done. The board orders an increase in

the "tangible and intangible valuation" of appellant's

real and personal property en bloc, "based on excessive

earnings" [Tr. 35]. Its "method of arriving at the

intangible value" is to fix an arbitrary percentage on

assessed value which appellant shall be allowed to earn

;

next, to capitalize appellant's earnings at that rate;

next, to increase appellant's assessment to the figure

thus arrived at, regardless of the cash value of its

property. The resultant increase is rested upon "tan-

gible and intangible valuation," without division or dis-

tribution between them [Tr. 31, 35].

No attempt was made to increase specifically the val-

uation of any of appellant's real property, or the im-

provements thereon, or of any of its personal prop-

erty. The valuations originally placed thereon by the

county authorities remain unchanged upon the sev-

eral assessment rolls [Par. XXI of bill, Tr. 38]. The

language specified by the state board appears upon

each assessment roll, followed by the county's dis-

tributive share of the total raise, so that it is wholly

impossible to ascertain what valuation is intended to be

placed upon appellant's real property, or its personal

property, or the stocks of merchandise, or the amount

of taxes actually intended to be levied upon any of

appellant's property for state, county or municipal

purposes. Thus it is clear that the pretended valuation

was not a valuation at all, but merely an arbitrary exac-

tion. Of course, the state board had no power to assess

appellant's property. The power of assessment was ex-



—96-

clnsively confided to the county assessors. But, assum-

ing that the state board had full power, it made no

assessment. It merely placed an arbitrary value on

appellant's ])roperty, whicli amounts to no assessment

at all.

Thayer v. Stearns, i Pick. 482;

Waller v. Hughes, 11 Pac. 122, 127, 2 Ariz. 114.

In the case last cited it appeared that patented min-

ing claims had been arbitrarily assessed at $500 each

"without reference or regard to the actual value''

thereof. The court said:

"It is too plain for discussion that no such

assessment can be u]:)held. It violates every rule

upon which taxation proceeds, and leaves every-

thing to depend on the arbitrary will of the

assessing officer. The facts stated show, not an

assessment but an arbitrary exaction * * *. The

law requires the assessor to ascertain, by diligent

inquiry and examination 'all property subject to

taxation' ; then determine the cash value thereof.

Clearly notliing of the kind was attempted here."

We readily concede that in ascertaining the cash

value of property, its income product may properly be

considered. Here, however, the state board took into

consideration not merely the earnings and income pro-

duced by appellant's selling machinery situate in Ari-

zona, but also, and "in far greater part" took into

consideration the earnings and income produced by ap-

pellant's properties situate in California [Tr. 26, 2-],

37]. We shall give particular notice to that feature

later herein, but it should now be noted that, granting



—97-

proper consideration to the income produced by prop-

erty in arriving at its cash vakie, it is obvious that

appellant's horses, wagons, motor trucks and stocks

of merchandise in Arizona cannot fairly be valued in

the light of income and profits produced by its oil

wells, refineries, pipe-lines and properties situate in

California.

Moreover, an ad valorem assessment of property

—

and no other is permitted in Arizona, so far as appel-

lant is concerned—cannot be based wholly upon a con-

sideration of earnings. The Constitution of Minne-

sota required that pro])ertv be assessed for taxation

at its cash value. The Legislature sought to tax mining

property wholly according to its mineral output, 50

cents per ton of copper ore and one cent per ton of

iron ore. The Supreme Court held the legislation un-

constitutional, saying: 'Tt would be difficult to con-

ceive a system of taxation more obnoxious to the Con-

stitution."

State V. Lakeside Land Co., 71 Minn. 283, jt^

N. \\\ 970.

The income of ])roperty is no criterion for an asses-

sor in making a valuation. It may not be adopted as

the sole measure of value, and when that is done it vio-

lates a constitutional or statutory rule requiring that

property be assessed according to its value. Under

such a requirement, which is found in the laws of Ari-

zona, an arbitrary valuation, or a specific tax which

disregards actual value, is uniformly condemned.

Hurd V. Cook, 36 Atl. 892, 60 N. J. L. yo, 71

;
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State V. Dickerson, 25 N. J. L. 427, 429;

State V. Cumberland etc. R. R. Co., 40 Md.

22, 52;

State V. Halliday, 56 N. E. 118, 61 Oh. St. 352;

Sims V. Parish of Jackson, 22 La. Ann. 440;

State V. Railroad Corps., 4 S. E. (4 Rich.) 376;

Western Union Tel. Co. v. Omaha, 103 N. W.

84, yz Neb. 527:

Standard Oil Co. v. Commonwealth, 82 S. W.
1020, 1 19 Ky. 75, 79.

In Consolidated Gas Co. v. Baltimore City, loi Md.

541, 558, 61 Atl. 532, 538, the record revealed an at-

tempted arbitrary assessment which, while compared

with that shown in the present record, was rather harm-

less, yet offers somethini^ of analogy to the case at

bar. The pretended assessment there shown, as in the

case at bar, merely represented the result of an arbi-

trary, mathematical computation designed to produce a

predetermined valuation. While conceding that it could

not be called upon merely to revise valuations, the court

said:

"Yet, when the record shows that a valuation

had been imposed upon property in a capricious

or whimsical or unwarrantable way, instead of by

the exercise of judgment, then such a valuation

would not be an assessment at all.
'''"' * * It is

shown by the evidence that the six millions figure

was fixed tentatively in the notice sent to the

company, and that it was arrived at by the method

hereinbefore indicated. * ''' '' In all this there

is not an element of judgment as respects the
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value of the easement. A.ny other combination

of figures might just as well have been employed,

and by subtracting here and adding there, six

millions of dollars—the sum named in advance

in the notice—could have been as readily and pre-

cisely reached. That is not the kind of judgment
which the law contemplates shall be exercised

by an assessor. The viefhod of valuation was
wrong.''

The system adopted by the state board values prop-

erty not according to what it might be sold for, but

according to the earnings of the particular business in

which it is used. For example, if three adjoining pieces

of real estate are each of the cash value of $10,000,

but one is used as part of a banking business, another

of a meat business and another of a flour-milling busi-

ness, the earnings of those three businesses are capi-

talized respectively at i2i/^%, 25% and 15%, and the

parcels of real estate valued at widely separate amounts

wholly unrelated to their cash value. Appellant, being-

engaged in a mercantile business in Arizona, finds its

stocks of merchandise valued for 19 18, not at what

they are presently worth but at a figure ostensibly cal-

culated upon profits from the merchandise it sold dur-

ing 19 1 7. Its motor trucks and tank wagons, worth

$4,000 or $5,000 each, for illustration, are assessed in

efifect at more than $30,000 each, merely because that

figure represents a predetermined result of an arbi-

trary mathematical calculation. It would not be any

more startling or arbitrary for the board to have

ordered an assessment of
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'lots in towns and cities upon which there are

erected two-story brick or frame buildings of cer-

tain dimensions at so much per front foot, with-

out reference to their utihty, business purposes,

occupancy or cash vakie.'"

Hawley, D. J., in Centra] Pac. Ry. Co. v. Evans, iii

Fed. 71, 80, or to have ordered "that all gray horses

shall be valued at $100 each and all sorrel horses at

$75-"

Hawkins v. Mangrum, 28 So. 872, 874, 78

Miss. 97.

In Opinion of Justices, 220 Mass. 613, to8 N. E.

570, 573, the court was asked concerning the constitu-

tionality of a proposed statute which undertook to re-

cjuire the valuation of certain classes of property for

taxation by capitalizing the income produced thereby at

certain rates. The court held that in Massachusetts,

as in Arizona, property must be taxed upon an ad va-

loruiii basis (p. 619), and that the proposed statute

violated that principle. Said the court:

"It is obvious that the l)asic theory of this bill

is not in harmony with them. It does not rest the

assessment upon any uniform method. It enables

the legislature, or a public officer, to readjust the

multipliers according to a fluctuating judgment of

what may be desirable even to the extent of accom-

plishing in practice great disproportion. The the-

ory of the bill would permit manifold classifica-

tions of diverse kinds of real as well as personal

estate. If extended to its logical conclusions, it

would be difficult to trace any remaining constitu-

tional protection to the taxpayer."
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In the case at bar the state board merely seeks to

put in practice, without legislative authority, the same

sort of system which the Legislature of Massachusetts

sought to authorize by law. The attempt must fail,

because in Arizona, by statute, as in Massachusetts by

its Constitution, taxation must be upon an ad valorem

basis. In the case at bar the state board seeks to vio-

late the statutes which require appellant's property to

be assessed at its full cash value. In Massachusetts

the Legislature sought to violate the state Constitution,

which required the same thing.

It is plain, upon reason and authority, that the state

board, in pretending to value appellant's property,

adopted a "fundamentally wrong principle.'' In such

a case, under the circumstances here shown, it is the

duty of a court of equity to relieve.

Chicago etc. R. R. Co. v. Babcock, 204 U. S.

585, 593. 596, 598:

Louisville etc. R. C. v. Bosworth, 230 Fed. 191,

197, 198;

County of Cochise v. Copper Queen C. M. Co.,

71 Pac. 949, 8 Ariz. 221.

The intentional adoption of a fundamentallv wrong

principle, as clearly appears in the case at bar, is the

equivalent of fraud. It was so held and considered

by the Supreme Court in Johnson v. Wells Fargo &

Co., 239 U. S. 234, where the assessment complained

of was controlled by a consideration of earnings, and

it was held that the manner of making the assessment

amounted to fraud ''or such gross mistake as would
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amount to fraud," thus furnishinp; "a distinct and well

recognized ground of jurisdiction."

In such a situation it is immaterial whether or not

appellant has a remedy at law by paying the taxes in

suit and suing in one suit, or in thirteen, to secure

them back, or by defending suits brought to collect the

taxes as delinquent. The jurisdiction in equity rests

upon fundamental grounds. In the Singer case (229

U. S., 486, 487), where the Supreme Court found the

Colorado statutory remedy adequate for the purposes

of that case, the court said

:

"Such a remedy, as this court has often held,

is plain, adequate and complete in the sense of the

guiding rule before named, unless there be special

circumstances shozving the contrary." (Our

italics.)

In the case at bar, "special circumstances" appear

^'showing the contrary," as was recognized by the Su-

preme Court in the Johnson case. \\(t have already

suggested the avoidance of a multiplicity of suits and

a constructively fraudulent valuation of appellant's

property as fundamental grounds of equity jurisdic-

tion. Either of those elements is sufficient in this case;

both are present. We submit that if nothing further

were presented, equitable jurisdiction of this case

would be indubitable, but its complete presentation re-

quires that other equally clear and potent demands for

equitable intervention be mentioned, namely:
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VIII.

The Increase Complained of Violates the Fourteenth

Amendment to the Federal Constitution by

Taking Appellant's Property Without Due

Process of Law: (a) By Subjecting Appellant's

California Property to Taxation in Arizona,

(b) Because Said Increase Was Ordered With-

out Due Notice to Appellant or Reasonable

Opportunity to Be Heard in Relation Thereto,

(c) Because Said Increase Was Ordered and

Made by the State Board Without Legal Au-

thority or Warrant and Is Wholly Invalid.

(a) Said increase seeks to subject appellant's Cali-

fornia properties to taxation in Ari::ona.

It is alleged and admitted that in ordering the in-

crease complained of, the state board sought to tax

appellant's Arizona properties upon the basis of a

grossly excessive valuation, wrongfully attributed to

those properties bv capitalizing the income and profits

produced bv appellant's properties in California. The

board professes to find ample warrant for this in the

"unit rule" of valuation approved by the Su])reme Court

in Adams Express Co. v. Ohio State Auditor, 165 U. S.

194; and also applied to the valuation of the properties

of railroad, telegraph and sleeping car companies, as

well as express companies. The particular warrant for

the strange method adopted in this case is supposed to

be found in the case last cited.

Of course, it will be noted that that case was con-

cerned with the Nichols law of the state of Ohio, which
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provided an elaborate and careful method of valuing

the properties of express companies upon a mileage

basis. Property situate outside of the state was care-

fully excluded. The law provided for valuation of the

properties as units and directed the distribution of the

unit valuation among the various counties.

The Legislature of Arizona has adopted the unit

rule of valuation in the taxation of private car lines

(paragraphs 4951 to 4962, R. S. Arizona, 1913) ; of

railroad i)roperty (par. 4963 to 4970), and of tele-

graph and telephone lines (pars. 4971 to 4979). All

such property is assessed by the unit rule upon a mile-

age basis which carefully avoids the taxation of prop-

erty outside the state. Legislative authority and direc-

tion is given for the distribution of the assessed value

among the counties of the state.

But there is no legislative authoritv for the valua-

tion of a])])ellant\s ])roi:)erty under the unit rule, or for

the distribution of the unit value among the counties

in which that property is situated.

The arbitrary uill of the state board is offered as a

substitute for legislative warrant. No sort of at-

tempt is here made to avoid taxing property situate

outside of Arizona. Such power of taxation is assumed

to exist. The state board is vested with no statutory

power to assess appellant's property. However, it as-

sumes to have the ])ower of original assessment and of

distribution among the counties, as Avell as the power

to api)ly a novel adaptation of the "unit rule'' to the

valuation of appellant's property. Noting these dis-

tinguishing differences between the express company
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case (165 U. S. 194) and the case at bar, but passing

them for the moment, we shall now notice the so-called

"unit rule" of valuation which the state board has ap-

plied to appellant's properties.

In sustainini^- the Nichols law in Adams Express Co.

V. Ohio, 165 U. S. 194, 222, the court used language

which completely distinguished the present case from

the case there presented, so far as the pro]iertv here

involved is concerned:

"We repeat that while the unity which exists

may not be a physical unity, it is something more
than a mere unity of oiniersliip. It is a unity of

use, not simply for the eonvenience or peeuniary

profit of the owner, but existing in the very neees-

sities of the ease—resulting from the very nature

of the business.

"The same party may own a manufacturing

establishment in one state, and a store in another,

and may make a profit by operating the two, but

the work of each is separate. The value of the

factory in itself is not conditioned on that of the

store, or z'ice versa, nor is the value of the goods

nianufactured and sold affected thereby. TJie

connection betzveen the two is merely accidental

and grozving out of the unity of ozvnership. But

the property of an express company distributed

through different states is as an essential condi-

tion of the business united in a single specific use.

It constitutes but a single plant, made so by the

very character and necessities of the business."

(Our italics.)

In the case at bar the state board, finding a purely

"accidental" unity of ownership by appellant of its oil
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properties and manufactories in California, and of its

distributing agencies in Arizona, attempts to attribute

to those properties a unity of use which does

not exist. Starting with that imagined attribute,

the board, wholly without statutory authority, pro-

ceeded to assess appellant's properties by a method

wholly foreign to anything contemplated by the Nichols

law, or considered by the Supreme Court. The Su-

preme Court called attention to the fundamental neces-

sity that "the proportion of capital employed in each

of the states should be fairly ascertained" (p. 226),

but the board took no account whatever of that re-

quirement. The Supreme Court said that "the distribu-

tion among the several counties is a matter of regula-

tion by the state Legislature" (p. 226), but since the

Legislature of Arizona had not acted in the premises,

the state board supplied that omission bv devising an

arbitrary distribution of its own, which took no ac-

count of the property involved. Disregarding the lan-

guage of the Supreme Court, the board sought to con-

dition the value of appellant's Arizona properties upon

the "accidental" circumstance that it owned oil pro-

ducing, refining and manufacturing properties in Cali-

fornia, and, without attempting to ascertain what

proportions of appellant's capital were employed in

California, or Arizona or elsewhere, fixed the value of

its Arizona properties by capitalizing the income and

profits produced by its California properties. The so-

called "unit theory" of valuation appears not to have

been applied heretofore to any but railroad, telegraph,
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sleeping car and express companies, and then, of course,

only by statutory authority, and by careful methods

which guarded against taxation of property beyond

the boundaries of the state levying the tax.

Judson on Taxation, par. 277:

Wells, Fargo & Co. v. Crawford Co., 63 Ark. 2,

588, (40 S. W. 710, 713);

Western Union Tel. Co. v. Tygart, 163 U. S. i;

Pullman Co. v. Pennsylvania, 141 U. S. 18;

Pittsburgh etc. R. Co. v. Backus, 154 U. S. 421;

Adams Express Co. v. Ohio, 165 U. S. 194,

166 U. S. 185.

In Fargo v. Hart, 193 U. S. 490, 499, the court took

occasion to condemn an Indiana assessment of express

company properties because, in arriving at the total

value of the company's property to be distributed upon

a mileage basis, the authorities included certain real

and personal property, not necessarily used in the actual

business of the company and which was permanently

situated outside of Indiana. The court said:

"It is obvious, however, that this motion of

organic unity may be made a means of unlawfully

taxing the privilege, or property outside the state,

under the name of enhanced value or good will, if

it is not closely confined to its true meaning * * *.

That would be taxing property outside of the state

under a pretense. * * * (p. 502.) The differ-

ence is not a mere dift'erence in valuation, it is a

difference in principle, and in our opinion the

principle adopted bv the board was wrong."
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In that case the court recognized and enforced the

rule that a state may not tax "property outside of its

jurisdiction belonging to persons domiciled elsewhere,"

and that any such taxation would deprive the taxpayer

of his property without due process of law. That rule

is fundamental. Appellant claims it has been violated

in the case at bar [Tr. 45], and bases its claim of Fed-

eral jurisdiction upon the consequent violation of the

Fourteenth Amendment to the Federal Constitution.

That claim is substantial and well founded, as we shall

show, and, disregarding all other grounds, furnishes

in itself adequate basis of Federal jurisdiction in this

case.

As stated in Louisville etc. R. R. Co., 244 U. S. 522,

542, a state may not "consistently with the due process

provision of the Fourteenth Amendment, include, at

least as against any foreign corporation, any part of

its tangible property lying without the rotate," for

purposes of taxation.

Illinois Central R. R. Co. v. Greene, 244 U. S.

555, 562, 563:

Louisville etc. Ferry Co. v. Kentucky, 188 U. S.

385^ 398;

Looney v. Crane, 245 U. S. 178, 188.

It does not matter whether such violation of the tax-

payer's constitutional rights is attempted with or with-

out legislative authority; whether it results from the

enforcement of an invalid statute or from wrongful or

erroneous method adopted in administering a valid
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law. In either case relief may be had in the Federal

courts.

Reagan v. Farmers Loan etc. Co., 154 U. S.

362, 390.

The state tax rate, as fixed by the state board, is

39 cents per $100 assessed valuation. Appellant's prop-

erty worth $342,706 is valued at $2,910,597.64, approxi-

mately nine times its true value. Appellant's state

tax rate may, therefore, be regarded as about $3.50

per $100, true value of its property. Assuming an

average state and county rate of $1 per $100 assessed

value, appellant's state and county rate would be about

$9.00 per $100, true value of its property. Appellees

claim total taxes due from appellant of $46,169.18

[Tr. 54], which is more than ten per cent of the true

value of its property, and amounts to more than six

per cent of its total income capitalized bv the state

board. While these taxes are ostensibly assessed as

property taxes, and can have no other legal basis in

Arizona, that income in greater part represented earn-

ings and income produced by appellant's California

properties [Tr. 27, 37]. It included appellant's entire

profits upon all crude petroleum produced by it and

sold in Arizona and its entire profit upon its manu-

facture and sale of manufactured products distributed

in Arizona, excepting only a profit credited to its pro-

ducing department on crude oil used in such manufac-

ture [Tr. 26].

The obvious result of the increase complained of is

to tax appellant's California properties. Essentially

the tax, being calculated upon a capitalization of appel-
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lant's profits, is a tax upon those profits. An Arizona

tax upon appellant's profits produced by its California

properties would be substantially a tax on those prop-

erties.

Pollock V. Farmers' Loan & Trust Co., 157

U. S. 429, 581

;

Opinion of Justices, 220 Mass. 613, 108 N. E.

570, 574-

The mere fact that the taxes in suit are levied as

property taxes and that appellant is not subject to an

income tax under the laws of Arizona does not change

the substance of matter. xA-s said in the Pollock case

(supra),

"The name of the tax is unimportant. " * *

It is the substance and not the form which con-

trols, as has indeed been established by repeated

decisions of this court" (p. 581).

In Delaware etc. R. Co. v. Pennsylvania, 198 U. S.

341, it appeared that the local assessing officials in

Pennsylvania in appraising the value of plaintiff's cap-

ital stock for the purposes of a specific tax thereon,

failed to exclude the value of certain coal which had

been mined bv plaintiff in Pennsylvania and was still

owned by it, but, at the time of appraisement, was situ-

ated outside of the state. It was claimed that in sub-

stance the tax was levied, in part, upon that property

situate beyond the state's taxing jurisdiction. The Su-

preme Court upheld that claim, and, in the course of its

opinion, said:
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"W'e regard tliis tax as, in substance and fact,

though not in form, a tax specifically levied upon
the property of the corporation, and part of that

property is outside and beyond the jurisdiction of

the state which thus assumes to tax it.
''' * ^^

The next question is whether there is ci right of

relief upon the provisions of the Federal Consti-

tution. We think there is. The collection of a

tax under such circumstances would amount to the

taking of property without due process of law,

and a citizen is protected from such taking bv the

Fourteenth Amendment."

In Looney v. Crane, 245 U. S. 178, the corporation

permit and franchise tax laws of Texas were attacked

as violating the Fourteenth Amendment by taxing

property situated outside of the state. The franchise

tax was calculated, in the case before the court, upon

the aggregate of plaintiff's capital stock, surplus and

undivided profits. Plaintiff's ])roperty in Texas was

assessed at about $300,000. Its capital stock, surplus

and undivided profits aggregated $25,000,000. The

permit tax was calculated upon the outstanding stock.

Plaintiff, a foreign corporation, had its domicile and

principal place of business in Illinois, where it was

largely engaged in manufacturing and dealing in cer-

tain products which it sold in Illinois and other states.

The company maintained sales and distributing agen-

cies in Texas and other states, and in the state of Texas

it had acquired real estate and warehouses as a part

of its sales and distributing agencies. It was taxed

upon its real estate, money on hand and stocks of

uoods in Texas on an ad valorem basis, as other tax-
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payers were. The taxes complained of were defended

as being- within the state's power in the regulation and

control of corporations doing business therein. They

were not eo nomine property taxes.

The court, looking to the substance of the matter,

held that both taxes violated the due process clause

of the Constitution, saying, in part:

"It may not be doubted under the case stated

that, intrinsically and inherently considered, both

the permit tax and the tax denominated as a fran-

chise tax were direct burdens on interstate com-

merce, and, moreover, exerted the taxing authority

of the state over property and rights wnich were

wdioUy beyond the confines of the state and not

subject to its jurisdiction, and therefore con-

stituted a taking without due process."

No valid distinction may be drawn between that case

and the case at bar, so far as the point under discus-

sion is concerned, except that the taxes here involved

are more clearly in violation of the Fourteenth Amend-

ment than were the taxes there involved. There, as

here, the bulk of plaintiff's property was located outside

of the state levying the tax; its property v/ithin the

state was taxed on an ad valorem basis aside from the

taxes in dispute, and the taxes complained of were

calculated upon a consideration of the profits pro-

duced by property located outside of the state. As ex-

pressed by the Supreme Court in the Pollock case

(supra, 157 U. S. 581)

:

"The name of the tax is unimportant. The

real question is, is there any basis upon which to
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rest the contention that real estate belongs to one

of the two great classes of taxes, and the rent

or income which is the incident of its ownership

belongs to the other We are unable to perceive

any ground for the alleged distinction. An annual

tax upon an annual value or annual user of real

estate appears to us the same in substance as an

annual tax on the real estate, which would be

paid out of the rent or income. * ''' *

"If it be true that by varying the form, the

substance may be changed, it is not easy to see

that anything would remain of the limitations of

the Constitution, or of the rule of taxation

and representation, so carefully recognized and

guarded in favor of the citizens of each state. But

constitutional provisions cannot be thus evaded. It

is the substance and not the form which controls,

as has, indeed, 'been established by repeated de-

cisions of this court."

While the taxes here involved are ostensibly levied as

taxes upon appellant's Arizona property, the guise of

property tax is transparently thin. They are neces-

sarily sought to be disguised in that manner because the

statutes of Arizona authorize no other taxes against

appellant except those levied and assessed upon its

property at its cash value. But when the state board

sought to express its purpose and intention in concrete

form, it stripped these taxes of all disguise by describ-

ing the ordered increase as being upon "tangible and

intangible valuation * '^' '•' based on excessive earn-

ings." [Tr. 35.] The "excessive earnings" were earn-

ings which were almost entirely produced by appel-
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lant's California properties [Tr. 37]. The taxes thus

levied were, therefore, by name and in substance, levied

upon appellant's California earnings, and therefore

upon its California properties, as established by the

foregoing- authorities.

In Fargo v. Hart, 193 U. S. 490, already cited, a tax

on an express company's property, apportioned on a

mileage basis, was held invalid because valuable prop-

erty outside of the state was taken into account in

order to increase proportionately the value of mileage

within the state, but, as held by the same court in

Meyer v. Wells, Fargo & Co., 223 U. S. 298, 300:

"The same principle would apply to a property

tax measuring the total property bv the total

gross receipts increased bv the special outside

sources of income, and taxing a proportion of this

total fixed by the ratio of business within the state

to that outside."

The court declined to view the tax there involved

as a property tax because, as in the case at bar, plain-

tiff's property within the state was otherwise taxed

on an ad valorem basis. It declined to view the tax

as "intended to reach only the additional value given by

its being part of a going concern to property already

taxed in its separate items,*' as in the case at bar, be-

cause: (i) there was nothing to indicate that such

was intended, and (2), on the authoritv of Fargo v.

Hart, because it was plain "that the gross receipts

from all sources could not liavc been used as a means
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for estimating the going I'alue of the property in the

state" (p. 301. Our italics).

Possibly, in the case at bar, the state board had in

view the going value of the small portion of appel-

lant's assets situated in Arizona. But when it used

outside earnings "as a means of estimatin-< the going

value of the property in the state" (Meyer case, supra)

it sought to deprive appellant of its property without

due process of law. It violated the due process clause

by failing to exclude from consideration appellant's

earnings and income produced by its Calirornia prop-

erties.

Taylor on Due Process, Par. 150, 151;

Crane v. Looney, 218 Fed. 260, 264 (affirmed,

245 U. S. I yS, supra

)

;

Nevada-California Power Co. v. Hamilton, 235

Fed. 317, 326, 327, 331.

We submit as self-evident that the increase ordered

by the state board, and here complained of, contra-

venes the Fourteenth Amendment by attempting to

subject appellant's California properties to taxation in

Arizona.

(b) Said inerease was ordered and made without due

notiee to appellant or reasonable opportunity to it to

be heard in relation thereto.

Par. 4834, Subdiv. (3), R. S. Arizona, quoted in the

bin [Tr. 18, 19], authorizes the State Board of Equali-

zation, when, in its opinion "it would be of assistance in

equalizing values" to require county boards to furnish
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statements showing individual assessments within the

county. The board is required to

"consider and equahze such assessments, and may
increase the assessments of individuals, firms or

corporations above the amount returned by the

county board of equalization, when said assess-

ments shall ai)pear to be too low, first giving no-

tice by registered letter to such individuals, firms,

or corporations of their intentions so to do, which

notice shall fix a time and place of hearing."

The state board is required by paragraph 4834, above

quoted in part, to meet annually in the city of Phoenix,

the state capital, "on the first Monday in August'' and

"to continue in session from day to day until the busi-

ness before it shall be disposed of." It is further re-

quired by paragraph 4835 that:

"On or before the second Monday in August

in each year the State Board of Equalization shall

transmit to the board of supervisors of each county

a statement of the changes, if any, which have been

made in the assessments by the State Board of

Equalization."

It is alleged, and would be judicially noticed by this

court, that in the year 1918, the first Monday in Aug-

ust fell upon the 5th day of that month, and that the

board was required on or before August 12th to trans-

mit to the county boards a statement of the changes,

if any, made by it in the assessments, the period of only

one week being allowed it in which to complete its

labors of equalization.
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On August 9th appellant received from the state

board by registered mail a notice or letter [Tr. 27]

stating in substance that the board contemplated rais-

ing appellant's "total assessed valuation in Arizona for

1918, from $340,646 to $3,805,515, being an increase

of $3,464,869," and that "Friday, August 9th, at 3:30

p. m., is the date and hour when you may appear

together with representatives of other oil companies

similarly increased, to show cause why such proposed

increase should not be sustained."

Thereupon appellant ai)peared before the state board

and requested a reasonable time in which to show

cause why the proposed increase specified in the notice

should not be made, and represented to the board, as

appellant alleges the fact to have been, tliat appellant's

executive offices and all of its general books and rec-

ords were situated in the state of California, and that

such showing could only be completely made by means

of data to be procured from its general offices. Ap-

pellant further offered to said board, if given the neces-

sary time, to file a detailed report segregating all of

its Arizona business and properties in detail, to the

end that taxation of its interstate commerce and of its

properties situate outside of Arizona might be avoided.

Said request, and all of appellant's requests for further

time were denied by said board, which advised appel-

lant that it was required by law to close its books on

August 1 2th, and that therefore no extension of time

could be granted. Thereupon, and notwithstanding ap-

pellant's protest, the board ordered that the total valu-

ation of appellant's properties in Arizona be increased
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in the sum of $2,567,951.64 [Tr. 28, 29], having- there-

tofore determined, that the total valuation of appel-

lant's properties, following the formula adopted by the

board, was $2,910,597.64.

In view of the foregoing, appellant complains that

the increase complained of was ordered and pretended

to be made by the state board without reasonable or

adequate notice to appellant, and without according

it an opportunity to be heard in reference thereto, and

that the same is an attempt to deprive appellant of its

property without due process of law [Tr. 39, 40].

Appellant does not challenge the validity of para-

graph 4834. That statute plainly required that before

the valuation of appellant's property could be increased

by the state board, the state board must first give notice

to appellant of its intention, and should fix therein a

"time and place of hearing." The notice actually given

appellant did fix a "time and place of hearing," namely,

before the state board at Phoenix at 3:30 p. m. of

August 9th, the day upon which that notice was re-

ceived by appellant. The question now presented is as

to whether, under the circumstances above stated, ap-

pellant was afforded due process of law by the state

board.

The Supreme Court has uniformly refrained from

attempting a specific statement or definition of the

phrase, ''due process of law" as used in the Four-

teenth y\mendment. As stated in Davidson v. Board of

Administrators, 96 U. S. 97:
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"There is wisdom, we think, in the ascertaining-

of the intent and apphcation of such an important

phrase in the Federal Constitution, by the gradual

process of judicial inclusion and exclusion, as tJie

cases presented for decision shall require, with the

reasoning- on which such decisions may be found."

(Our italics.)

'Tt is an elementary principle of law that

tribunals vested with power to affect the property

of citizens must act with notice. He must have
opportunity to be heard, and a statute which under-

takes to give the right to such tribunals, to inter-

fere with property of citizens, without hearing,

deprives him of a privilege long secured by the

common law, and does not afford him due process

of law."

Day, C. J. (now Mr. Justice Day of the Supreme

Court), in Mercantile Nat. Bk. v. Hubbard,

(6th C. C. A.) 105 Fed. 809, 813.

In People v. Feitner, 83 N. E. 592, 595, 191 N. Y.

I, the court said

:

"The relator, however, contends that the tax

in question was imposed without notice or any
opportunity to be heard, and that the statute con-

tains no provision for authority. If this is true,

not only must the tax be set aside, but the statute

must be adjudged invalid, for it is a principle of

our law that there can be no taxation without no-

tice and a chance to complain on account of alleged

error or mistake."

Mt. Sterling Oil etc. Co. v. Ratliff, 104 S. W.

993. 31 Ky. L. Rep. 1229;
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Skagit County v. Puget Mill Co., (9th C. C. A.)

249 Fed. 965;

Everitt Water Co. v. Fleming, 67 Pac. 82,

(26 Wash. 364)

;

Meyers v. Shields, 61 Fed. 713, 718;

Stuart V. Palmer, 74 N. Y. 183.

Unnumbered authorities might be cited to the same

effect. There can be no controversy as to the validity

of the general principle. The only question that can

possibly arise is as to its application to the facts of a

given case, and as held in the Davidson case (supra),

the requirements of the given case must control. But,

the requirement is not merelv that the taxpayer shall

have notice, but also that he "must have the privilege

of being heard. He must have his day in court.''

(Meyers v. Shields, supra.)

The statute plainly contemplated and required not

only that appellant should have notice, but that it should

have an opportunity to be heard.

We submit that it appears from this record that ap-

pellant did not have a reasonable opportunity to be

heard by the state board before the increase complained

of was ordered. The test as to what is a reasonable

opportunity under such circumstances has frequently

been expressed.

In Londoner v. Denver, 210 U. S. 373, 386, it was

claimed that a sufficient opportunity to be heard was

afforded a taxpayer by allowing him to submit in writ-

ing to the board all objections to and complaints of,
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the tax there involved. Answering that contention, the

court said:

"But we think that something more than that,

even in proceedings for taxation, is required by
due process of law. Many requirements essential

in strictly judicial proceedings may be dispensed

with in proceedings of this nature. But even here,

a hearing in its very essence, demands that he who
is entitled to it shall have the right to support
his allegations by argument, however brief; and,

if need be, by proof, however informal."

As stated by the Supreme Court of California in

Spring Valley Water Works v. Schottler, 62 Cal. 69,

103:

"In our o])inion such tribunals as the boards
of supervisors ought not to be held to any great

strictness of procedure in the matter^ above dis-

cussed herein; and if, under a rule, or an order

of such boards, a party has notice of the intended

action of a board of supervisors sitting as a board
of equalization in regard to the assessment of his

property, in time to have a full and fair hearing

during the sessions of the board, we :5fiall hold

such notice to be sufficient, unless it appears

affirmatively that a full and fair hearing was de-

nied him by the action of the board." (Our
italics.)

County of Santa Clara v. So. Pac. Co., 18 Fed.

385, 409, 411, 423, 426;

Zeigler v. South etc. R. R. Co., 58 Ala. 594, 599.

Further argument or citation of authority upon this

point could not add any force or cogency to the plain
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statement of facts, above set forth, and the principles

of law which must be applied thereto. The applica-

tion of the rule depends upon the facts of the particu-

lar case. On August 9th the appellant received notice

to appear before the state board on that day. Clearly

it did not have adequate notice. It had no opportunity,

reasonable or otherwise, to be heard in relation to the

predetermined increase. It was denied any such oppor-

tunity. Under such circumstances, the legal conclusion

is inevitable and clear; the increase complained of con-

travenes the Fourteenth Amendment to the Federal

Constitution by seeking to take appellant's property

without due process of law.

(c) Said increase was ordered and made by the state

board wholly without legal warrant or authority.

We submit ujion the showing already made that the

increase here complained of was constructively fraud-

ulent because of the arbitrary, capricious and whimsical

method adopted by the board in calculating the in-

crease, and because of the grossly excessive valuation

of appellant's property ordered by the state board and

based upon fundamentally wrong principles. We now

propose to consider that increase from a different view-

point and to show that, in ordering it, the state board

acted wholly without authority of law. What it act-

ually did was to attempt to make an original assess-

ment of appellant's Arizona i)roperties as a unit, not-

\vith standing said board was vested with no power

of assessment, and to distribute the determined unit
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value among- the several counties of the state, without

statutory or other power so to do [Tr. 40, 44].

The powers of the state board are clearly stated in

paragraph 4834 R. S. Arizona, quoted in the bill [Tr.

18, 19 1 . It is self-evident that they are strictly con-

fined to the equalization of tax assessments previously

made by the county authorities, excepting- only in the

case of telegraph and telephone companies as to which

the state board has the power of original assess-

ment. The duty of the state board is to

"examine and compare the abstracts of the assess-

ment of the property in the several counties, and
equalize the same, so that all the taxable property

in the state shall be assessed at its full cash value,

subject to the following rules." (Par. 4834.)

Under the rules thereafter s])ecified in that para-

graph, the state board, "when, in their opinion, it

w^ould be of assistance in equalizing values" may re-

quire the county authorities to furnish statements show-

ing individual assessments. It is then required to "con-

sider and equalize such assessments"; and in that con-

nection the state board has the power to raise indi-

vidual assessments in the manner already discussed.

It appears in the case at bar, that

:

"It was not found, determined or pretended by

said board that the valuation of any particular

property, or item or items of property, as returned

by the county assessors and boards of equalization

was too low or did not represent the full cash

value of said properties, nor was it found, de-

termined or pretended by said board that such or

any increase in valuation of complainant's prop-
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erty was necessary in order to equalize assess-

ments or classes of property within the state of

Arizona, or for any other purpose of equaliza-

tion of taxes or valuations in said state" [Tr.

29' 30].
^i ;|: :!: ;|: * ^ >;< jjc ^

"In making" and ordering said pretended increase

in valuation and in directing the extension thereof

upon the several county assessment rolls as afore-

said, said board of equalization assumed to assess

and value said property en masse exclusively with

regard to its assumed earning capacity" [Tr. 26].
;); >|; ^ ;1: ;]; ^ ;;< ;|; ;jj

"The same was wrongfully, fraudulently, arbi-

trarily and unlawfully ordered and made by said

state board of equalization, not for any purpose

of equalization of valuations or assessments, but as

a pretended original assessment of complainant's

property, notwithstanding said state board of equal-

ization was wholly without legal warrant or author-

ity to make such or any assessment of complain-

ant's property, and notwithstanding the period for

the assessment of property for purposes of taxa-

tion in the state of Arizona had closed long prior

to the making and entry of said pretended order."

[Tr. 40.]

It is elementary that the power of taxation is wholly

legislative and cannot be exercised otherwise than

under legislative authority. This principle embraces

each step in the process of taxation from beginning to

end, including the levy, assessment, collection and dis-

bursement.
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Preston v. Sturgis Mining Co., (6th C. C. A.)

183 Fed. I, 3;

Tamble v. Pullman Co., (6th C. C. A.) 207

Fed. 30, 33.

If an assessment is made by any other than the au-

thority designated by statute for that purpose it is

utterly void. There can be no lawful assessment except

in the manner and by the authority specified by law.

Philadelphia etc. R. Co. v. Northumberland Co.,

79 Atl. 109, no, 229 Pa. 460;

Sullivan v. Bitter (Tex. Civ. App.), 113 S. VV.

193;

Metropolitan Bldg. Co. v. King Co., 113 Pac.

1 1 14, 1 1 15, 62 Wash. 409;

Central Illinois Public Service Co. v. Swartz,

119 N. E. 990 (not yet officially reported)

;

State V. Lesser, 141 S. W. 888, 237 Mo. 310;

Appeal of Central Penn. Lumber Co., 81 Atl.

204, 232 Pa. 191.

As said in the case last cited

:

"All authorities having to do with the valua-

tion and assessment of land and the levy and col-

lection of taxes must look to the statutes for their

authority to act."

When we look to the statutes of Arizona, it is clear

that the power of assessing appellant's property is

vested exclusively in the various assessors of the coun-

ties in which it is situated.

Under paragraph 4860, R. S. Arizona, the county

assessor,
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''except as otherwise required of the State Board

of Equahzation and the State Tax Commission,''

is required to assess "all property in his county,

real or personal, subject to taxation."

As already pointed out, the State Board of Equaliza-

tion is not vested with any jx)wer to assess appellant's

property, so it is plain that the only power of original

assessment rests with the countv assessor. It will

probably be conceded by appellees that the State Board

of Exjualization is a board of limited jurisdiction, hav-

ing no powers except those expressly conferred upon

it by law, and that it has no power of assessment so

far as appellant's properties are concerned. Whether

conceded or not, that is plainly the law.

Paul V. Pacific R. C, F. C. lo, 845;

Territory v. Board of Supervisors, 84 Pac. 519,

522, 9 Ariz. 405:

Aetna Life Ins. Co. v. Coulter, 74 S. W. 1050,

115 Ky. j^j:

Southern Ry. Co. v. North Carolina Corp. Com.,

97 Fed. 513. 518:

Central Pac. Ry. Co. v. Evans, 11 1 Fed. 71, 79;

State v. Crookston Lumber Co.. 89 N. ^^^ 173,

175, 85 ]\Iinn. 405.

The present statutes of Arizona confine the powers

and duties of the state board as strictly to the matter

of equalization as was done bv the statutes of the Ter-

ritory of Arizona, which were interpreted in Terri-

tory- V. Board of Supervisors. 9 Ariz. 405, 411, 412,

where the court said in this connection:

1
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"The statutes confer no power or authority upon

the Territorial Board of Equalization to make an

original assessment of property, other than rail-

roads. It may equalize assessments which have

been made by the various assessors and county

boards of equalization. In doing that it is not

called upon, and indeed it is not permitted, inde-

pendently to fix valuations. Its power is restricted

in this regard to the determination of the scale of

valuation that should be adopted in order to har-

monize and equalize assessments theretofore made,

to the sole end and purpose of securing reasonable

uniformity of valuation throughout the territory

* * * to hold otherwise v%ould, m effect, be

recognition in the territorial board of a power

of assessment in addition to that of equalization."

In Southern Ry. Co. v. North Carolina Corporation

Commission, 97 Fed. 513, 514, supra, an assessment of

railroad property by the corporation commission was

not vested with the power of assessment. The court

so held, and in the course of its opinion said

:

"The assessment for taxation is the first, and

perhaps the most important, step, in the levy and

collection of the tax. If the corporation commis-

sion have not the power to assess these com-

plainants, then this is the first step in depriving

them of their property without due process of law

;

and if there be descrimination in the assessment,

made with a view of casting upon them the burden

of taxation, to the exoneration of other real and

personal property, each of them is denied the

equal protection of the law. Besides, this would

be the taking of private property for public pur-

poses without compensation.
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''So, each of these cases depends upon the con-

struction and appHcation of the Constitution of

the United States. This fact gives the court

jurisdiction, without regard to the citizenship of

the parties."

In Paul V. Pac. R. Co., F. C. No. 10,845, it was

claimed that the State Board of Equalization of Mis-

souri, under the guise of equalizing railroad assess-

ments, had, in fact, assumed to make an assessment

de novo. In its opinion, delivered by Circuit Judge

Dillon, the court held that the state board, being vested

with no power of assessment, had in fact assumed to

make an original assessment of the railroad properties.

Under the statutes of Missouri, the board of equaliza-

tion was authorized to increase individual railroad

assessments as a ])art of its duties and powers of equal-

ization. The court said:

'T am of opinion, taking the whole of that evi-

dence together, that this body undertook to make,

and did make, a specific assessment of this prop-

erty—undertook to inquire originally, and did in-

quire originally into the value of each locomotive,

sleeping car and freight car, the value of lands and

of all s])ecific property, just as fully and completely

as they could have done had thev been undertaking

to assess it originally; and, indeed, while this is

charged in the bill, the answer hardly denies it,

l)ut, on the contrary, asserts in terms, whether

meant to do so or not, that they did assess it, and

that their assessment was just. So, taking the

pleadings and the proofs together, I am of opinion

that they did undertake to make, and did make,

an original assessment.
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"Now, this being- so, what is the residt of it?

The resuh is that they were acting ultra vires. It

was contended on the argument before us, by the

companies, that this would have the effect of

vitiating the entire assessment, and that no tax

at all could be collected, and it has since been

pressed upon us that this is the true view of the

matter; but that was settled at the other argu-

ment. We held then, under the circumstances of

the case, that this did not have the effect to vitiate

the whole proceeding, but that, if they undertook

to do what they had no authority to do, it would
be just the same as if they had not done it at all;

that the valuations as fixed by the county courts

would be the true valuations in the premises, and
that these companies must pay taxes on the valua-

tions for this year as fixed, not by themselves, but

by the county courts of the respective counties.

And that will be the decision now."

In the case at bar it is plain, indeed, as alleged and

admitted, that the increase complained of w^as not made

for any purpose of equalization. The board might

consider and equalize such assessments as had been

furnished it by the county boards'' (Par. 4834, above

quoted). That would liave involved thirteen separate

assessments of appellant's properties in the different

counties wherein it was located. But the state board

did not concern itself with those assessments for any

purpose of equalization. It never reached the county

assessments until after it had completed its pretended

valuation of appellant's properties as a whole. It pro-

ceeded first to value appellant's property as a whole,

according to the arbitrary method already described.
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Having- arrived at the total \aliiation which it intended

to place upon all of appellant's properties, it then pro-

ceeded, in purely arbitrary fashion, to distribute that

total valuation among the counties. The total increase

was ascertained by deducting the total oi the county

valuations from the total valuation arrived at by the

method adopted by the board. Instead of starting with

the individual county assessments, and dealing with

them, the board worked downward to them from a

predetermined total valuation which it pretended to dis-

tribute among the counties whollv without regard to the

character, class or value of any of appellant's prop-

erty. The distribution was just as arbitrary, capricious

and unwarranted as the total valuation so fixed, both

being wholly without statutory authority.

The statement of the matter demonstrates that the

board was attempting' to assess, and not to equalize.

Judge Cooley, in his work on Taxation (2nd edi-

tion, page 421), says:

"Equalization of assessments has, for its gen-

eral purpose, to bring the assessments of different

parts of a taxing district to the same relative

standard, so that no one of the parts may be com-

|)elled to pay a disproportionate part of the tax."

As stated by the Court of Appeals of the Eighth

Circuit, in Huidekoper v. Hadley, 177 Fed. i, 8:

"The words 'equalize' or 'equalization' as used

in revenue statutes of the kind now under consid-

eration, have an accepted meaning throughout the

country."
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Those words, as appears from the Arizona decision

already quoted, have the same meaning in that juris-

diction that they have elsewhere. But in ordering this

increase it is obvious that the board was not attempt-

ing to equalize or consider assessments theretofore

made by the county authorities. It was attempting "in-

dependently to fix valuations" which, under the de-

cision mentioned (9 Ariz. 405), the board was not

authorized or permitted to do.

Paragraph 4978, R. S. Arizona, empowers the state

board, after it shall have assessed telegraph and tele-

phone companies (that being the onlv power of original

assessment possessed by the board) to

"apportion among the several counties through

or into which the said lines of telegraph or tele-

])hone companies run, the assessment values as

fixed by said board."

This matter of ''distribution among the several coun-

ties," said the Supreme Court in xA.dams Express Co.

V. Auditor, 165 U. S. 194-226, "is a matter of regula-

tion by the state Legislature." But, in the absence of

any legislative direction or authority, the state board,

in the case at bar proceeded to order such distribution,

and to devise an arbitrary and whimsical method of

distribution unlike anything heretofore appearing in the

books, and which ignored alike the value of the prop-

erties involved and the resultant equalizing or non-

equalizing effect thereof upon the assessments already

made throughout the state.



—132-

In Sangamon etc. R. R. Co. v. County of Morgan,

14 111. 163, it appeared that there was no statutory

authority for the assessment of railroad property ex-

cepting as real and personal property under the general

law governing the assessment of all property of those

classes. Plaintifif's railroad extended a distance of

fifty-five miles, twenty-seven miles whereof was within

the county of Morgan and two miles within the corpo-

rate limits of the town of Jacksonville. It was attempted

by Morgan county, instead of valuing and assessing

the twenty-seven miles included within it, to assess and

tax an undivided portion of the whole road. The court

held the assessment invalid and said

:

"We have no doubt that the tax assessed in

Morgan county upon the personal property of the

company was improper. That portion of the road,

however, which lies within Morgan county was

taxable there. But we think the mode of valua-

tion was improper. Instead of valuing and assess-

ing the twenty-seven miles of road which is situ-

ated in Morgan county, an undivided portion of the

whole road was assessed and taxed. The valuation

should have been of, and the appraisement upon,

that portion of the road which was situated in

Morgan county. * * '•' A farm or field might

be divided by a county line, but in such case the

valuation should not be of the whole farm or

field, and the assessment made upon such valua-

tion, in proportion to the quality (quantity) so sit-

uated in the county for which the tax is levied.

Each county must assess and tax the real property

within its limits, and no other."
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In Huntington v. Central Pac. R. Co., F. C. No. 691 1,

an assessment of railroad property under the laws of

California was involved. There was no statutory

authority for the assessment of railroad property ex-

cept as included in the terms real and personal prop-

erty in the statutes i?,overning- the assessment of prop-

erty in general, which is the condition of the law in

Arizona so far as the assessment of appellant's property

is concerned.

It was alleged that in ascertaining- the valuation of

complainant's road, the assessor and boards of equali-

zation were not governed by the value of the land,

considered as land, nor by the value of ties and iron

considered as ties and iron, but, on the contrarv, lumped

said lands and super-structure and considered them as

one thing, and ascertained their value by taking into

account the franchises of the company and their value,

and the fact that its road extended from the state of

California into the territory of Utah, and there formed

a junction with the Union Pacific, and constituted a

part of a transcontinental line of railroads, and con-

sidered further the amount of business transacted by

plaintiff and its profits derived therefrom.

The Circuit Court held that the assessment was

radically defective, not being made in the way pre-

scribed by the statute. It pointed out that under the

laws of California plaintiff's property was required to

be valued in each county without reference to property

in any other county.

"For," said the court, speaking through Circuit

Judge Sawyer,
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"It is that portion only that can he taxed and

that can be sold in any given county * '' *. The

bill alleges that the railroad and its appurtenances

were not assessed or equalized upon that principle

in any of the counties whose collectors are made
parties; but that, on the contrary, they 'lumped

said lands and superstructure and considered them

as one thing, and ascertained their value by taking

into account the franchises of said company and

their value, the cost of construction, fills, embank-

ments, tunnels, cuts and snow-sheds, and the fact

that said road extends from San Jose, in the state

of California, to Ogden, in the territory of Utah

—

a distance of about eighteen hundred and seventy-

five miles—and there forms a junction with the

Union Pacific, and constitutes a part of a line of

railways extending from the Pacific to the Atlantic

Ocean, and the amount of business transacted by

said plaintiff on said road, and the profits derived

by said plaintifit" therefrom, all of which, as com-

plainants aver, was contrary to the rules prescribed

by the statute of such state in such cases made and

provided.' If this is so—^and, for the purposes of

this motion heard upon the bill alone, the allega-

tion must be taken as true—the assessment was

made in direct violation of the provisions of the

statute.

Upon the hypothesis alleged many elements were

considered which the statute does not contemplate.

In addition to other improper elements considered,

such an assessment would be equivalent to taking

the valuation of an undivided part of the whole

road extending entirely across two states and a

part of a territory, and in principle like the case

of Sangamon & ^1. R. Co. v. ^Morgan Co., 14
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Til. 163. It would be taking into consideration

value given to it by its connection with other

property outside of the said counties, and even

outside the state in which the assessments were
made; or, in other words, assessing the entire

road, including property outside of the several

counties and state where the assessments were

made, and then taking a proportionate part of the

whole, corresponding to the number of miles of

road situated in the particular county where the

assessment is made. If the assessment had been

made in the mode, and upon the principle described

by the statute without actual fraud, it would,

doubtless, be incompetent for the court to inquire

into any error of judgment in ascertaining the

value, however gross it might be. The law has

devolved upon the assessors the sole duty of de-

termining the amount, and upon the boards of

equalization the duty and power of equalizing,

and their determination is final, provided they act

in the mode and upon the principle which the

statute requires. But they cannot depart from the

mode or the principle prescribed, for when they do

this, they act without authority. The court can

only inquire as to whether they have pursued the

statute."

It has been held, for example, that where the power

of apportionment of a property assessment among sev-

eral counties is vested in a state board, and that board

fails to make the apportionment, a county is unable to

tax that portion of the property situated within it.

Commonwealth v. Chesapeake etc. R. R., 91 S.

\V. 1 137, 122 Ky. 283.
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The State Board of Equalization, in ordering the

increase and apportionment complained of here, wholly

ignored an important distinction which the Supreme

Court says "must be noticed between the state law and

the power of a state." (Adams Express Co. v. Au-

ditor, supra. ) Assuming, but not conceding that the

legislature of Arizona might make provision for the

assessment of appellant's property as a unit by the

state board, and authorize the state board to apportion

the assessment among the counties in which appellant's

property is situated, the fact remains that the legis-

lature has not done or attempted to do any such thing.

Assuming that the state legislature might provide for

a taxation of appellant's income or of its gross receipts,

nevertheless, it has not done so. Yet, the state board

assumes to tax appellant's gross income, not by name,

but in substance as we have shown. There being no

statutory authority for such action, it is necessarily

void.

Standard Oil Co. v. Commonwealth, 119 Ky. 76,

82 S. W. 1020;

Hylan v. Brazil Coal Co., 26 N. E. 672, 675,

128 Ind. 335;

Hart V. Smith, 159 Ind. 182, 64 N. E. 664;

Ewert V. Taylor, 160 N. W. 797; 801, 38 S. D.

124.

Although the legislature of Arizona has directed that

appellant's property be taxed according to its cash

value, the state board assumes to create and put in

effect a method of assessment which entirely ignores
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its value, and assesses it at many times its value. The
board has no such power or authority.

Richards v. Harlan Co., 113 N. W. 194, 79
Nebr. 665.

In Chicago Union Traction Co. v. State Board, 114

Fed. 557, the Circuit Court was called upon to consider

the action of the State Board of Equalization in re-

assessing- the capital stock and franchises of certain

corporations.

The court found that the valuations fixed by the

state board did not express its real judgment as an

independent tribunal, and were in effect fictitious judg-

ments. The court held that equity would grant relief

in such a situation, saying, through Grosscup, C. J.

''Due process of law, as applied to the cases

under consideration, is the authorized procedure

whereby the property of the individual can be

taken by the state; it includes the initial authority

to levy taxes; the purpose to which money thus

raised is to be devoted; and the instrumentalities

that distribute the burden upon the citizens. Ours
is a government of laws, and not of individual

officers, or of boards, or of men.

Any substantial departure, therefore, in the col-

lection of taxes, from the law, either as to the

authority for a tax, or its purpose, or the provi-

sions for the just distribution of its burdens, is a

departure from due process of law; and the en-

forced collection of taxes, in the laying and dis-

tributing of which there is a substantial departure

from law, is the depriving of a citizen of his prop-

erty without due process of law."
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t' * * * :!- ^ H: * *

''The suni of all this, as applied to the case under

consideration, is that the reassessments complained

of do not embody the real judgment of the board,

in either the assessment or the equalization of the

capital stock of complainants for the year 1900;

and that in the absence of such real judgment, the

threatened collection of taxes on the basis of the

fictitious entry, would be to deprive complainants

of their property without due process of law.

We have no doubt that complainants may in-

trench themselves against this invasion by the

writ of injunction. One of the primary grounds

of equity jurisdiction is to reach cases involving

mistake, fraud or coercion, and the relief necessary

to their correction. The cases under consideration

come clearly within this jurisdiction. It is incom-

prehensible that the complainants may not avert

this threatened invasion of their rights—that they

must first yield and then turn prosecutors in a

court of law to recover their loss. The funda-

mental guarantees of the Constitution must not be

thus emasculated.''

If the increase here complained of be sustained, it

must follow as a necessary conclusion that hereafter the

various county assessors should assess appellant's prop-

erty upon the same basis and theory adopted by the

state board, that is to say, as a unit, upon a considera-

tion of appellant's total gross income from Arizona

lousiness; the total valuation to be distributed among

the several counties in accordance with their several

contributions to appellant's gross sales. Manifestly,

there is no such i:)ower or authoritv conferred upon the
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county assessors, nor is any machinery provided for

working out such a result.

We submit that the increase complained of seeks to

deprive appellant of its property without due process of

law, ( I ) by taxing- appellant's oil producing, refining

and manufacturing properties situate in California;

(2) because ordered and made without due notice to

appellant or reasonable opportunity to be heard in rela-

tion thereto, and (3) because ordered and made by

the state board wholly without legal warrant or author-

ity. Under all of the authorities, therefore, appel-

lant's right to equitable relief is plain upon this ground

alone, regardless of other controlling grounds of equita-

ble jurisdiction already discussed. But the case at bar

presents another sufficient ground for equitable relief

in this case.

IX.

By the Increase Complained of, the State Board

of Equalization Seeks to Place a Tax and Bur-

den Upon Appellant's Transaction of Interstate

Commerce in Contravention of the Federal Con-

stitution.

Appellant produces and purchases crude petroleum

in California, and refines and manufactures the same

and its by-products in that state. The products of its

California refineries and manufactories, consisting of

gasoline, naphtha, distillate, lubricating oils and greases

and other products, are sold and disposed of by it in

California and in various other states, including Ari-

zona. Its California ]iroperties are worth over $40,-
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000,000 ; its Arizona properties $342,706. Its Arizona

properties are merely sales and distributing branches

and agencies, together with stocks of its products

which are kept on hand at such branches and agencies.

The branches and agencies mantained by appellant in

Arizona are of a like character with those maintained

in other states [Tr. 6, 7, 9]. Those sales and dis-

tributing branches are wholly and exclusively used

by appellant in selling and distributing its products,

imported into Arizona for purpose of sale, to pur-

chasers and consumers in that state.

Appellant concedes the right of the state of Arizona

to tax its Arizona properties, as other property in

Arizona is taxed, upon an ad valorem basis. Such of

its products as are sent by it to its Arizona branches for

subsequent sale, and which are allowed to come to a

state of rest there and to become commingled with the

general mass of property in the state, are taxable as

other property in the state, provided that is done with-

out discrimination.

But, in pretending to value Arizona properties, the

state board has proceeded in a manner, already de-

scribed, which appellant maintains casts an unconstitu-

tional burden upon its right to transact interstate com-

merce. Appellant's financial report, upon the basis of

which such valuation was made, shows that in 19 17

appellant's gross sales to Arizona purchasers aggre-

gated $5,299,168.65, which amount represents its gross

income from the sale of its products which were trans-

ported and delivered to Arizona i)urchasers during that

year [Tr. 26]. That amount included $2,164,631.63

i
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received from sales of fuel oil, sold and delivered by

it pursuant to contracts made and negotiated by it with

the purchasers thereof outside of the state of Arizona.

All of such fuel oil was loaded and delivered to the

purchasers f. o. b. railroad cars at appellant's dis-

tributing points in California, and thence transported

by railroad to the purchasers in Arizona without pass-

ing through or being handled by any of appellant's

agencies or branches in Arizona [Tr. 24]. Said gross

sales also included $217,453.52, being proceeds of sales

of gasoline and other products similarly loaded and de-

livered to the purchasers f. o. b. railroad cars in Cali-

fornia, and thence transported to the purchasers in

Arizona, pursuant to sales made and negotiated in

Arizona, but without passing through or bemg handled

by any of appellant's branches or agencies in that state.

[Tr. 24, 25.]

Appellant's gross sales also included $2,129,008.36,

being proceeds of sales of gasoline and naphtha, and

$1,500,528.66, proceeds of sales of other products. All

of said products, and all of said gasoline and naphtha

except as above stated, had been produced or pur-

chased, refined and manufactured by appellant in Cali-

fornia and shipped by it, by common carriers, to its

branches and agencies in Arizona for purpose of sale

and distribution by appellant direct to the purchasers

and consumers thereof [Tr. 24]. A great part of said

sales of gasoline, and the greater part of said sales

of other products represented sales and deliveries by

and through appellant's Arizona branches and agencies

in the original packages and containers in which the
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same had been placed ])y complainant at its plants and

manufactories in California, and thence transported by

railroad to appellant's plants and agencies in Arizona

[Tr. 25].

The item "total operating expenditures" in the re-

port above mentioned [Tr. 64, 65] represented appel-

lant's costs of producing, purchasing, transporting, re-

fining and otherwise manufacturing and delivering and

selling its products, together with expenditures made

by appellant in that behalf in California, but that item

includes no profit to complainant excepting a profit

credited to its producing department on crude oil

used in the manufacture of its products and based on

the market value of the crude oil so produced. The

item "net income from operations" represents the net

profit derived by appellant from its plans, properties

and equipment in the production, purchase, transpor-

tation, refining and other manufacture of said prod-

ucts, together with the net profit accruing from sales

plants and agencies in California and Arizona used

in connection with the delivery and distribution of

such products to Arizona purchasers and consumers.

That item of "net income" represents not merely the

profit derived by appellant from the operation of its

properties situate in Arizona, but, in far greater part

represents the profit derived from the operation and

employment of its California plants and properties

[Tr. 26, 27]. It also represented appellant's profits

upon the sale within, or shipment to Arizona, of crude

and refined petroleum and their products and by-prod-
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nets produced, purchased, refined and manufactured

by it in California [Tr. t,"/].

Upon the basis of the foregoing, it is set forth in

the bill that the increase ordered by the state board

and here complained of, unlawfully subjects appellant's

interstate business to taxation in Arizona and unlaw-

fully imposes a tax and burden upon appellant's right

to conduct and carry on its interstate commerce be-

tween California and Arizona in contravention of the

third clause of section 8 of article i of the Constitution

of the United States, and appellant invokes the pro-

tection of its constitutional right and privilege to carry

on and conducts its said interstate traffic and com-

merce free from the unlawful interference and direct

burden so attempted to be laid thereon.

Speaking of the commerce clause of the Constitu-

tion, Mr. Justice Miller in his Lecture on the Con-

stitution (p. 8i) said:

"There is no doubt that if that clause were re-

moved tomorrow, this Union would fall to pieces,

simply by reason of the struggles of each state

to make the property owned in other states pay

its expenses."

It is clear, we submit, that the language of the

learned justice above quoted, aptly describes the domi-

nating, though possibly unconscious, purpose, behind

the increase here complained of. The exact form in

which this question is here presented is somewhat

novel, but its substance is old and familiar. It is plain

that the appellant's sales of fuel oil, gasoline and

naphtha, delivered f. o. b. railroad cars in California,
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for transportation direct to purchasers in Arizona,

constituted interstate commerce, whether made pur-

suant to contracts negotiated in California or to orders

taken in Arizona. Citation of authorities to this point

is really unnecessary, but we refer to a few recent

decisions which are controlling-

:

Penn. R. Co. v. Clark Brothers Coal Mining-

Co., 238 U. S. 456, 465-468;

Penn. R. R. Co. v. Sonman Shaft Coal Co., 242

U. S. 120, 122;

Crew Levick Co. v. Penn., 245 U. S. 292, 296,

297;

Looney v. Crane Co., 245 U. S. 178, 183, 185;

Western Union Ref. Co. v. Lipscomb, 244 U, S.

346.

Appellant's so-called "net income"' as shown in said

report, as fully appears from the statement above

made, really represents its gross profits on refined and

manufactured products, saving only the profit allowed

appellant's producing department as above mentioned,

as well as its gross profits on crude oil produced by it

in California and shipped to Arizona, as already de-

scribed [Tr. 26]. It is true that the taxes in dispute

here are called property taxes. Ostensibly, they rest

upon an ad valorem assessment of appellant's Arizona

properties. But the fact appears that for the pur-

poses of this assessment the state board has sought

to construct a theoretical capital for appellant and to

tax appellant ui)on that capital. Appellant's Arizona

properties being actually worth about $340,00x5, this

theoretical capital, so constructed by the state board.
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represents about nine times that amount. As already

shown, the profits or income which are so capitaHzed

were not merely appellant's Arizona profits, that is to

say, the profits actually accruing" to it through the use

of its Arizona properties, but included, in greater part,

profits accruing- to appellant through its transaction of

interstate commerce, and its operation and administra-

tion of its California properties. Wt are familiar with

the distinction drawn by the Supreme Court between

taxes upon the gross proceeds of interstate com-

merce and taxes upon net profits arising in whole or in

part therefrom. The former being condemned and

the latter sustained, provided there is no discrimination

against interstate commerce.

U. S. Glue Co. V. Oak Creek, decided June 3,

1918, U. S. Supr. Court, 15 Adv. Op. 636. 38

Sup. Ct. Rep. 499, 247 U. S. 321.

But in the case at bar it appears that appellant's prop-

erty, under the arbitrarv plan adopted by the state

board is assessed at many times its cash value, and at

many times the ratio of valuation uniformly fixed and

determined upon by the state board as to like property

belonging to the same class and classes, and owned

by and taxable to other corporate and individual tax-

payers wnthin the state of Arizona [Tr. 41]. It further

appears that other taxpayers of Arizona owning prop-

erty of the same class and character with appellant's

property have been and are systematically taxed thereon

according to the full cash value of their property,

whereas appellant's property, as above stated, is arbi-
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trarily valued at many times its cash value. It is plain,

therefore, that it cannot be said of the taxes here com-

plained of, that there is

"no discrimination against interstate commerce,

either in the admeasurement of the tax, or in the

means adopted for enforcing" it."

(U. S. Glue Co. V. Oak Creek, supra.)

We submit, however, that the taxes here complained

of fall within that line of cases which pass upon and

condemn the levy of state taxes upon the capital of

foreigTi corporations engaged in interstate commerce.

The state board seeks to tax appellant not merely upon

the value of its property or capital actually invested

and used in Arizona, but upon a theoretical capital at-

tributed to appellant through the capitalization of

earnings, which, in great part, accrued to appellant

through its transaction of interstate commerce. The

situation thus presented cannot be distinguished from

that which was before the court in Looney v. Crane

Co., 245 U. S. 178, supra. It appeared there that the

Crane Company, an Illinois corporation, had the bulk

of its property outside of Texas. The franchise tax,

which tax amounted to $1948, was calculated upon the

basis of the company's total outstanding capital stock,

$17,000,000, plus its surplus and undivided profits, $8,-

139,000. The permit tax was calculated upon the

basis of the total outstanding capital stock, and

amounted to $17,040; the total assessed value of the

company's real estate and pro])erty in Texas amounted

to $301,179, being as in the case at bar a small fraction
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of the total assets of complainant. It appeared that

only a small part of the Crane Company business had

any relation to the state of Texas, and nearly one-half

of that amount arose from "transactions purely of an

interstate commerce character" arising from the sale

and shipment of goods from other states to purchasers

in Texas who ordered them, and from the shipment

from Texas to other states for the purpose of filling-

orders sent from such states. Ui)on consideration the

court condemned both of the taxes involved, saying:

"It may not be doubted under the case stated

that intrinsically and inherently considered, both

the permit tax and the tax denominated as a fran-

chise tax zvere direct burdens on interstate com-

merce, and moreover, exacted by the taxing author-

ity of the state from the property rights which were

wholly beyond the confines of the state and not

subject to its jurisdiction, and therefore consti-

tuted a taking without due process." (Our italics.)

In Western Union Telegraph Co. v. Kansas, 216

U. S. I, 36, it appeared that the state had undertaken

to levy a graded charter fee of $20,100 upon the

entire $100,000,000 capital stock of the Western Union

Telegraph Company, a foreign corporation engaged in

interstate commerce, as a condition of doing local busi-

ness in the state of Kansas. After a full discussion

of the authorities the court held that the Kansas

statute in question was invalid because it placed an

unconstitutional burden upon interstate commerce. The

court said in part, speaking through Mr. Justice Har-

lan:
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"W'e are aware of no decision by this court hold-

ing that a state may, by any device or in any way,

whether by a Hcensed tax in the form of a 'fee,'

or otherwise, burden the interstate business of a

corporation of another state, ahhough the state

may tax the corporation's property regularly or

permanently located within its limits, where the

assessment of the amount assessed is made 'de-

pendent in fact on the value of its property sifit-

afed mtJiin the state.'
"

"(Citing Postal Telegraph Cable Co. v. Adams,

155 U. S. 688, 696; Leloup v. r^lobile, 127

U. S. 640, 649.

)

"On the contrary, it is to be deduced from the

adjudged cases that a corporation of one state,

authorized by its charter to engage in local com-

merce among the states, may not be prevented by

another state from coming into its limits for all

the legitimate purposes of such commerce. It

may go into the state without obtaining a license

from it for the purposes of its interstate business,

and without liability to taxation there on aeeount

of sucJi business."

The court referred to numerous previous decisions in

which it had expressed the rule that in passing upon

questions of this character, a court must look through

forms to the substance of things. It pointed out that

"a burden imposed by a state upon interstate

commerce is not to be sustained simply because

the statute imposing it applies alike to the people

of all the states, including the people of the states

enacting such statutes.''
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Coming- to the statute there under consideration, the

court said:

''It is clear that the making of the payment by
the telegraph company, as a charter fee, of a given

per cent of its authorised capital, representing, as

that capital clearly does, all of its business and
property, both within and outside of the state, a

condition of its right to do local business in Kan-
sas, is, in its essence, not simply a tax for the

privilege of doing local business in the state, but

a burden and tax on the company's interstate busi-

ness and on its propertv located or used outside

of the state. The express words of the statute

leave no doubt as to what is the basis on which the

fee specified in the state statute rests. That fee,

plainly, is not based on such of the company's cap-

ital stock as represented in its local business and
property in Kansas. The requirement is a given

per cent of the company's authorized capital; that

is, all its capital, wherever or however employed,

whether in the United States or in foreign coun-

tries, and whatever may be the extent of its lines

in Kansas as compared with its lines outside of

that state. What part of the fee exacted is to be

attributed to the company's domestic business in

Kansas and what part to interstate business, the

state has not chosen to ascertain and declare in the

statute. It strikes at the company's entire busi-

ness, wherever conducted, and its property,

wdierever located, and, in terms, makes it a condi-

tion of the ''^company's telegraph right to transact

purely local business in Kansas that it shall con-

tribute, for the benefit of the state school fund, a

given per cent of its whole authorized capital.
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representing all of its property and all its business

and interests everywhere.

In Western Union Teleg. Co. v. Atty. Gen.,

125 U. S. 549, 550, 552, 31 L. Ed. 793-795, 8

Sup. Ct. Rep. 961, a tax nominally upon the shares

of the capital stock of the company was held to be

in effect a tax only on property owned and used

by the company in Massachusetts, because, and

only because, the basis established for the ascer-

tainment of the value of such property was the

proportion of the company's lines in the state to

their entire lengtli throughout the zvhule country.

Such a tax was held not to be forbidden by the

Constitution, because based on the company's stock

representing only its business and its property in-

side the state."

The court pointed out that if every state should pass

a statute similar to the Kansas statute there under con-

sideration,

"not only the form of interstate commerce would

be destroyed, the decisions of this court nullified,

and the business of the country thrown into con-

fusion, but each state would continue to meet its

own local expense, not only by exactions that di-

rectly burden such commerce, but by taxation upon

property situated beyond its limits."

So in the case presented here, regardless of what

this tax is called, the fact is plain that it is so assessed

as to become a burden, not only upon appellant's prop-

erties situate outside of the state of Arizona, but upon

its transaction of interstate commerce, as clearly held
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in the two cases last cited. If every other state should

adopt a similar method of valuing the local properties

of foreign corporation engaged therein in interstate

commerce, the rule laid down in the case just quoted,

would be entirely nullified. Instead of capitalizing in-

terstate earnings at 25 Or thev might be capitalized at

any other percentage arbitrarily selected, and as the

percentage was reduced, the pretended ad valorem as-

sessment of properties locally owned would increase

by leaps and bounds, and the direct burden upon inter-

state commerce would become increasinglv heavy.

The doctrine laid down in the Kansas case, above

quoted, was affirmed in Atchison etc. R. Co. v. O'Con-

nor, 223 U. S. 280, where the court condemned a Colo-

rado state tax of two cents upon each $1000 of plain-

tiff's capital stock. Plaintiff was a Kansas corporation.

The court said:

"The greater part of its property and business

is outside of the state of Colorado, and of the

business done within that state but a small pro-

portion is local, the greater part being commerce

among the states. Therefore, it is obvious that

the tax is of the kind decided by this court to be

unconstitutional, since the decision below in the

present case, even if the temporary forfeiture of

the right to do business declared by the statute be

confined by construction, as it seems to have been

below, to business wholly within the state."

Moreover, the taxes here complained of are in sub-

stance imposed upon appellant's sales in Arizona of

the products of its California properties imported by it
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into Arizona for the purpose of sale. The right of sale

is a necessary incident to the right to engage in inter-

state commerce. This has long been recognized by the

Supreme Court. It is equally well established that such

right may not be taxed or burdened by the states.

In Brown v. Maryland, 12 Wheat. 419, a license tax

on importers of foreign articles was held unconstitu-

tional. The argument that the privilege of bringing

foreign articles into the county and of selling them

after they are brought in are indissolubly connected,

and that the right to sell is a necessary incident to the

right of importing, was adopted by the court. Chief

Justice Marshall said (pp. 438, 439)

:

"There is no difference, in effect, between a

power to jirohibit the sale of an article, and a

jjower to prohibit its introduction into the country;

the one would be a necessary consequence of the

other. No goods would be imported, if none could

be sold. * "^^ * It is obvious that the same power

which im]:»oses a light duty can impose a very

heavy one—one which amounts to a prohibition.''

In the same case he said (p. 466) :

"Commerce is intercourse—one of its most

ordinary ingredients is traffic. It is inconceivable,

that the power to authorize this traffic, when given

in the most comprehensive terms, w^ith the intent

that its efficacy should be complete, should cease

at the point when its continuance is indispensable to

its value. To what purpose should the power to

allow importation be given, unaccompanied with

the power to authorize a sale of the thing im-

norted? Sale is the object of importation, and is
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an essential ingredient of that intercourse, of

which importation constitutes a part. It is as

essential an ingredient, as indispensable to the ex-

istence of the entire thing, then, as importation

itself. It must be considered as a component part

of the power to regulate commerce. Congress has

a right, not only to authorize importation, but to

authorize the importer to sell."

In Welton v. Missouri, 91 U. S. 275, a license tax

on peddlers dealing in merchandise not the growth,

produce or manufacture of the state, was upheld by

the state court. But the Supreme Court adhered to its

holding in Brown v. Maryland, supra, and condemned

'the tax, saying in part, through Mr. Justice Field

(p. 280.) :

"Commerce is a term of the largest import. It

comprehends intercourse for the purposes of trade

in any and all its forms, including the trans])orta-

tion, purchase, sale and exchange of commodities
-^= =!- between the citizens of different states.

t- =!'- -t =1= :!: :1: ^ *

"The main object of that commerce (that is,

interstate commerce) is the sale and cxcJiangc of

commodities" (p. 282).

In Walling v. Michigan, 116 U. S. 446, a tax was

imposed upon persons not residing or having their

principal place of business within the state, who en-

gaged in the sale of intoxicating liquors. The statute

was held unconstitutional as in restraint of commerce

by reason of its discriminatory character. The court

said (p. 460), after discussing the authorities:
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''None of these cases, however, sustain the doc-

trine that an occupation can be taxed if the tax

is so speciahzed as to operate as a discriminative

burden against the introduction and sale of the

products of another state, or against the citizens

of another state."

In Schollenberger v. Pennsylvania, 171 U. S. i, the

Supreme Court examined the historical development

of the principle that the right of sale is a necessary

incident to the right of interstate commerce. It noted

that in Leisy v. Hardin, 135 U. S. 100, the court "went

a step further" than it had in its prior decisions and

held that an importer had the right to sell in a state

that which he brought into it. In the Schollenberger

case the court said:

*'In the absence of congressional legislation,

therefore, the right to import a lawful article of

commerce from one state to another continues

until a sale in the original package in which the

article was introduced'' (p. 23). * ^'- ="

"We do not say or intimate that this right of

sale extended beyond flic first sale by the importer

after its arrival within the state. Waring v. The

Mayor, 8 Wall, no, 122. The importer had the

right to sell not only personally, but he had the

right to employ an agent to sell for him. Other-

wise, his right to sell would be substantially value-

less, for it cannot be supposed that he would be

personally engaged in the sale of every original

package sent to the different states of the Union.

Having the right to sell through his agent, a sale

thus effected is valid.

The right of the importer to sell cannot depend

upon whether the original package is suitable for
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retail trade or not. His rio-ht to sell is the same
whether to consumers or to wholesale dealers, in

the article, provided he sells them in original pack-

ages. This does not interfere with the acknowl-

edged right of the state to use such means as may
be necessary to prevent the introduction of an

adulterated article, and for that purpose to inspect

and test the article introduced, provided the state

law does really inspect and does not substantially

prohibit the introduction of the pure article and

thereby interfere with interstate commerce" (p.

24).

The principle thus announced in the Schollenberger

case, and which we submit, controls in the case at bar,

in no way conflicts with the rule in such cases as

Emert v. Missouri, 156 U. S. 296; Woodruff v. Par-

ham, 8 Wall. 123, or American Steel & Wire Co. v.

Speed, 192 U. S. 500. Those cases merely hold that

a uniform license tax oi)erating alike on all merchants

is not necessarily a burden on interstate commerce.

The privilege of selling in a peculiar way, as by ped-

dling, when taxed alike to all, is not discriminatory or

violative of the commerce clause when applied to im-

ported goods. But it will be noted in the case at bar,

as above stated, that although appellant's property is

assessed for taxation by the capitalization of its profits

from interstate commerce, a different rule is systemat-

ically followed in taxing property belonging to the same

class and classes with appellant's property and owned

by and taxable to other corporate and individual tax-

payers within the state of Arizona [Tr. 41], and that

such property of other taxpayers is systematically taxed
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according to its full cash value [Tr. 43]. The result is

that in the assessment of appellant's property it is dis-

criminated against through the capitalization of its in-

terstate earnings.

All of the so-called "profits" which were capitalized

by the state board accrued either from sales made by

appellant and delivered on board cars in California for

shipment into Arizona, or from the first sale of its

products by it after they were imported into Arizona

for the purposes of sale. A large part of those sales

was made in the original packages or containers. If

the state of Arizona may thus capitalize profits arising

from appellant's exercise of its right to transact inter-

state commerce, and to sell its products in Arizona after

it has imported them there for that purpose, it is clear

that substantially the tax rests upon its transaction of

interstate commerce. It is a burden upon the exercise

of its right of first sale after importation. Using those

profits as a basis for assessing appellant's properties at

more than eight times their value, forces appellant to

pay a tax rate more than eight times that of other

taxpayers similarly situated and owning like property,

such as real estate, stocks of merchandise, tank wagons

and motor trucks. If the state board may continue

in the exercises of the arbitrary power which it has

assumed to exercise, there is no limit to the possible

expansion and increase of this tax, which may readily

be augmented until it reaches the point of prohibiting

appellant from exercising its constitutional right to

transact interstate commerce. The circumstances under

which this question is raised here are not exactly dupli-
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cated in any reported case, so far as we have seen,

but we submit that in substance the taxes here com-

plained of clearly amount to a tax and burden upon

appellant's right to sell its products in Arizona after

it has lawfully imported them there.

Granting that net profits may be taxed Dy general

law, whether arising in whole or in part from interstate

commerce, although gross receipts from interstate com-

merce might not be taxed, nevertheless, as we have

pointed out, this is not an income tax. Appellant's so-

called "net profits" which were capitalized bv the state

board are not wholly net profits, as we have pointed

out. These taxes are not levied as income taxes, nor

has the Legislature of Arizona authorized the imposi-

tion of an income tax upon appellant. But, if net

profits may be multiplied by four in order to furnish

a basis for ad valoreiu assessment and taxation, they

may be multiplied by any other number, and the dis-

tinction between gross receipts and net profits relied

upon, and pointed out by the Supreme Court in U. S.

Glue Co. V. Oak Creek, supra, would be completely

obliterated.

Upon the foregoing we submit that the taxes here

complained of are in contravention of appellant's con-

stitutional right to transact interstate commerce, and

upon that ground alone equitable jurisdiction of this

case is free from doubt. But aside from this ground

and other grounds of our equitable cognizance already

mentioned, another sufficient basis of equity jurisdiction

appears in this case, namely:
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X.

Equity Has Jurisdiction of This Case Because It Is

a Suit to Remove a Cloud From the Title to

Real Estate.

We have already quoted the provisions of the statu-

utes of Arizona under which the taxes here involved

are made a lien upon appellant's real and personal

property (supra, page ). Paragraph 4845, R. S.

Arizona, provides that the tax lien shall attach on the

first Monday in January in each year "and shall not be

satisfied or removed until such taxes, penalties, charges

and interest are all i)aid, or the pro]:)erty has absolutely

vested in a purchaser under a sale for taxes." We have

also referred to the provisions of the Arizona statutes

touching" the delinquency and collection of taxes and

the sale of real estate upon foreclosure of the tax

lien (supra, page ). It is provided by paragraph

4920 that the sheriif's deed given pursuant to such

foreclosure and sale "shall be prima facie evidence of

title, and that the matters and things therein stated

are true."

It is alleged that the taxes here involved will be

and constitute a lien upon all of appellant's real estate,

and a cloud upon its title thereto which cannot be re-

moved without payment of said taxes, interest and

penalties as aforesaid [Tr. 53]. Appellant annexes to

its bill a detailed description of its real estate upon

wdhch said taxes constitute a lien and cloud [Tr.

66-68], and prays that the increase ordered by the

state board herein complained of, be decreed to be
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wholly void, and tliat defendants be enjoined from

collecting any taxes, interest or penalties calculated

thereon.

It cannot be said that the facts which render said

increase invalid, will appear upon the face of the rec-

ord, since suits or proceedings to collect said taxes will

be prosecuted in behalf of each of the thirteen coun-

ties, and it is provided by paragraph 4918, R. S. Ari-

zona, that in any suit for the collection of delinquent

taxes a tax bill taken from the back tax book and duly

authenticated by the county treasurer and tax collector,

and filed with the complaint,

"shall be prima facie evidence that the amount

claimed in such complaint or in the cause of action

to which such tax bill relates, is just and correct,

and of all the facts necessary to entitle the state

to judgment."

The removal and prevention of clouds upon the title

to real estate is an ancient ground of equity jurisdic-

tion, recognized by the High Court of Chancery in

England in 1789. As already shown, that jurisdiction

cannot be affected by subsequent state legislation.

In Thomson v. Emmett Irrigation District, 227 Fed.

560, His Honor, Circuit Judge Morrow, speaking for

this court, points out that the jurisdiction of equity to

remove clouds upon title is recognized as existing in a

Federal court of equity by section 8 of the Act of

March 3rd, 1875, incorporated into section 57 of the

ludicial Code.
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It has been repeatedly ruled by the Federal courts

that this ground alone is sufficient in tax cases to sus-

tain the equity jurisdiction of Federal courts to grant

relief.

Brown v. French, 80 Fed. 166, 168;

Huntington v. Railroad Co., Fed. Case No.

6911;

Ogden City v. Armstrong, 168 U. S. 224, 237,

238;

Union Pac. Ry. Co. v. Cheyenne, 113 U. S. 516,

525;

Taylor v. Louisville etc. R. Co. (6th C. C. A.),

88 Fed. 350, 358;

Greene v. Louisville etc. R. Co., 224 U. S. 499,

506.

It will not be claimed that in 1789 there was a remedy

at law to remove or prevent a cloud upon title. There-

fore, the case is controlled by the principle stated in

National Surety Co. v. State Bank, 120 Fed. 593, 603,

and supported by controlling authorities already cited:

"Unless changed by subsequent acts of Con-

gress, adequate remedy at law which is the test

of the equitable jurisdiction of the courts of the

United States is that which existed when that

jurisdiction was vested—that which was when the

Act of 1789 was adopted. '' * * As there were

no adequate remedies at law for a wrong of the

character of that of which the appellants complain

in 1789, and as the Congress has since provided

none, this case falls within the equitable jurisdic-

tion of the Circuit Court and must be there heard,

determined and decided."
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In \\'oodruff v. Perry, ^y Pac. 526, 103 Cal. 611,

where an injunction had been granted to restrain the

enforcement of an assessment, illegal because not prop-

erly authorized, the court said:

"Inasmuch as the invalidity of such assess-

ment would not appear upon the face o± the deed

to be given the purchaser at the sale, on account

of the tax levied by such assessment becoming

delinquent, the plaintiffs are entitled to an injunc-

tion given by the judgment appealed from."

In Bolton v. Gilleran, 38 Pac. 881, 884. 105 Cal. 244,

in referring to the same matter, the court said

:

"The statute makes the assessment a lien upon
her lands, and there is nothing upon the face of

the assessment to show that the lien is not in all

respects valid. If, by reason of matters outside

of the assessment as it is recorded, this apparent

lien may be shown not to be a valid incumbrance,

the assessment constitutes a cloud upon her title

which she is entitled to have removed; and,

although she can assert the same matters as a de-

fense to any action for the enforcement of the

assessment, she is not required to wait until such

action may be brought, and, in the meantime, suffer

the injury of having the title to her lands impaired

by this apparent lien, but may herself invoke

the equitable aid of the court to remove the cloud,

and to enjoin the holder of the assessment from

asserting any claim upon her lands by virtue

thereof."

Pixley V. Huggins, 15 Cal. 127, 133;

Gregg V. San ford, 65 Fed. 151, 157.



-162-

As already shown, under the Arizona statutes, a

sheriff's deed made pursuant to sale of appellant's

lands upon foreclosure of the tax lien, would be prima

facie evidence of title, and of all matters recited therein.

A certified copy of the tax bill, taken from the back

tax book in which delinquent assessments are listed,

would constitute prima facie evidence that the amount

claimed therein is just and correct, "and of all the facts

necessary to entitle the state to judgment" (Par. 4918,

R. S. Arizona).

It is also provided by paragraph 4944 that

:

"The assessment and tax roll, and the warranto

attached thereto, the delinc[uent list, as herein

provided, or a certified copy thereof, shall be

prima facie evidence in all judicial proceedings and

in all courts of this state."

It is, therefore, clear that the burden of proof would

thus be cast upon appellant, either in defending suits

for delinquent taxes, or in attacking the title claimed

under sheriffs' deeds of its property, to establish the

invalidity of the taxes and increase herein complained

of. Under the authorities cited it is clear, therefore,

that appellant is entitled to equitable relief to remove

and to prevent such cloud upon its title.
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XL

The Increase Complained of Violates the Constitu-

tion and Laws of Arizona and Deprives Appel-

lant of the Equal Protection of the Laws, Con-

trary to the Fourteenth Amendment to the Fed-

eral Constitution.

(a) Uniformity of taxation and equal protection of

the laws.

Article IX, section i, of the state Constitution re-

quires that "all taxes shall be uniform upon the same

class of property within the territorial limits of the

authority levying the tax" [Tr. 9, 10].

This provision is identical with that found in many

state constitutions. It is found in the Constitution of

the state of Colorado, where the Supreme Court said

concerning it:

"The principal design of this constitutional pro-

vision is to subject all taxable property to the pay-

ment of its fair and equitable proportion of the

revenue necessary for governmental purposes

;

and, if there were doubt as to the meaning of a

particular word or phrase made use of therein,

such doubt should be so resolved as to most

effectively accomplish this beneficent purpose.

From the language employed the following further

conclusions may be fairly deduced, viz: First,

that the division of property into separate and dis-

tinct classes of subjects is authorized. The phrase

used, 'the same class of subjects,' puts this beyond

ciuestion. The necessity for such a division is

obvious, and the great purpose of the division

could hardlv be accomplished without it. Coal
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Co. V. Com., 79 Pa. St. lOo; Kentucky Railroad

Tax Cases, 115 U. S. 321, 6 Sup. Ct. Rep. 57;

State Board v. Railroad Co., 48 N. J. Law 146, 4
Atl. Rep. 578. To justify judicial interference,

the classification adopted must be based upon an

invidious and unreasonable distinction or differ-

ence with reference to similar kinds of property.

Manufacturing Co. v. Wright, 33 Fed. Rep. 121;

People V. McCreery, 34 Cal. 432. Second,

That the uniformity required is a uniformity of

taxes, not a uniformity of procedure, or of rules

or regulations to govern the levy thereof."

People v. Henderson, 21 Pac. 144, 12 Colo. 369.

It sufficiently appears in the case at bar that the in-

crease complained of violates the constitutional re-

quirement of uniformity of taxation as to classes of

property. Appellant's property consists of real estate

and improvements thereon [Schedule '*C," Tr. 66-68],

horses, wagons and harness, motor trucks, tank wagons

and automobiles, pumps, engines, iron barrels, pipes

and office furniture and stocks of merchandise [Tr. 9].

The county assessors and boards of equalization as-

sessed appellant's properties at their full cash value, and

the state board arbitrarily increased the county assess-

ments by apportioning the total raise among the sev-

eral counties in accordance with their several contribu-

tions to appellant's gross business in Arizona during

1917. The result was, approximately, to increase the

valuation in Cochise county 1000% ; in Coconino

county 500' 6 ; in Gila county 440*^ r ; in Graham county

555% 5 i" Maricopa county 1000%; in Mohave county

1440%; in Pima county 745 ''v ; in Santa Cruz county
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416"%. These percentages are calculated upon the in-

creases shown m Exhibit "A" [Tr. 6^]. The plain re-

sult was to value appellant's various classes of prop-

erty at a different ratio in each of the counties where

it was situated. The total amount of state taxes as-

sessed in the various counties was $10,015.01 [Tr.

54]. The increase complained of, therefore, ignored

and violated the rule of uniformity as to classes of

property within "'the territorial limits of the authority

levying" the tax'' for state purposes.

It is equally clear that the constitutional rule of uni-

formity was necessarily violated in every county. In

every county, appellant's property was thereby valued

at many times its cash value, whereas other taxpayers

of the state owning property of the same class and

character with appellant have been, and are, syste-

matically taxed thereon according to the full cash value

thereof [Tr. 43 |. Appellant's property was thus valued

at many times the ratio of valuation uniformly fixed

and determined upon by the state board as to like proj)-

erty belonging to the same class and classes and owned

by other corporate and individual taxpayers within the

state of Arizona [Tr. 41]. The uniformity require-

ment of the state Constitution, taken in connection with

the statutory requirement, many times repeated, that

property be assessed at its "full cash value," necessarily

requires a uniformity of standard of valuation as to all

classes of property.

As stated by Mr. Justice Field in County of Santa

Clara v. Sou. Pac. Co., 18 Fed. 385, 394:
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"The basis of all ad valorem taxation is neces-

sarily the assessment of the property; that is, the

estimate of its value. Whatever affects the value

necessarily increases or diminishes the tax pro-

portionately. If, therefore, any element which is

taken into consideration in the valuation of the

property of one party, be omitted in the valua-

tion of the property of another, a descrimJnation

is made against the one, and in favor of the other,

which destroys the uniformity so essential to all

just and equal taxation."

In Boston & Maine R. K. v. State, yy Atl. 996, 998,

75 New Hampshire 513, the court stated an elementary

rule to which the further citation of authorities is

unnecessary, in the following language:

"That in order to tax all property equally, it is

necessary to value it by the same standard, as to

take for the tax the same portion of the value

when found, is a ]jlain mathematical proposition

which as matter of law has been so thoroughly

considered by this court that comment is now un-

called for."

Exchange Bank v. Hines, 3 Oh. St. i, 15.

The right of the Legislature to divide the taxable

property in the state into classes is conceded, provided

only that such classification be reasonable and just.

But no authoritv countenances a classification such as

attempted bv the state board in the case at bar. The

rule of valuation adopted by the state board requires

that appellant's real estate and improvements be valued

at many times their cash value because appellant hap-
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pens to be an "oil company." Other real estate and

improvements similarly situated, but which happen to

be owned by taxpayers other than oil companies, are

assessed upon a totally different basis, namely, at their

full cash value. In discussing this matter of classifica-

tion in County of Santa Clara v. Sou. Pac. Co., i8

Fed. 385, 432, 433, Judge Sawyer said:

''Classification should have reference to the dif-

ferent character, situation, and circumstances of

the property, making a different form or mode of

taxation proper, if not absolutely necessary. It

cannot be arbitrarily made with mere reference to

the nationality, color, or character of the owners,

whether natural or artificial persons, without any

reference to a difference in the character, situa-

tion, or circumstances of the property.
=!: i!= 5ic :!: :1: * * :|c

A mere change of ownership, under the pro-

visions in question, largely affects the amount of

taxes paid by the owner upon the same property,

v/ithout any change in the character, condition,

value, use or circumstances of the property itself.

A provision that a black man shall pay double the

amount of taxes paid by a white man on the same

kind of property similarly situated and used, or

upon the identical property, in consequence of a

mere change of ownership from a white man to a

black man, might wnth as good reasoning be sus-

tained on the principle of classification invoked.

The classification in this case is clearly by owner-

ship, and not by condition or use." (Our italics.)

Discussing the same point, in the case last cited,

Mr. Justice Field said (p. 396) :
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"To levy taxes upon a valuation of property thus

made is the very essence of tyranny, and has never

been done except by bad governments in evil times,

exercising- arbitrary and despotic power.
^i ^ ^i j|; ;;< jj: ;|: ^ ^i:

"It would, indeed, as counsel in the San Mateo

case ironically observed, be a charming spectacle to

present to the civilized world, if the amendment

were to read, as contended it does in law: 'Nor

shall any state deprive any person of his property

without due process of law, except it be in the

form of taxation; nor deny to any person within

its jurisdiction the equal protection of the laws,

except it be by taxation/ No such limitation can

be thus ingrafted by implication upon the broad

and comprehensive language used. The power of

oppression by taxation without due process of law

is not thus permitted; nor the power by taxation

to deprive any person of the equal protection of

the laws" (p. 399).
;!: ;!i t- * -l' * * *

Now, the Fourteenth Amendment extends in this

respect the same prohibition to the states that

the Fifth Amendment did to the Federal Govern-

ment: 'Nor shall any state deprive any person

of life, liberty, or property without due process

of law'; and it adds to the inhibition, 'nor deny to

any person within its jurisdiction the equal pro-

tection of the laws.' By every canon of construc-

tion known to the jurisprudence of the country,

the same meaning must be given to the term 'per-

son' in the latter provision as in the former. Surely

these great constitutional provisions, which have

been, not inaptly, termed a new Magna Charter,

cannot he made to read as counsel contend, 'nor
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shall any state deprive any person of life, liberty,

or property without due process of law, unless he

be associated zvith others in a corporation, nor

deny to any person within its jurisdiction the equal

protection of the laws, unless he be a member of a

corporation.' How petty and narrow would pro-

visions thus limited appear in the fundamental law

of a great people!," (p. 404.)

That the classification here attempted by the state

board is one wholly based upon ov/nership, is apparent

from the bill. Appellant's properties, being owned by

an "oil company,'' are assessed at approximately nine

times their value. If they had been owned by a bank

they would have been assessed at eighteen times their

value. If owned by a flour-milling company, at four-

teen times their value, assuming that the earnings re-

mained constant. If appellant's motor trucks were

owned by a taxpayer engaged in general merchandising,

including the sale of appellant's refined and manufac-

tured products, they would have been assessed at their

full cash value. It is plain, therefore, that the increase

complained of, if sustained, deprives appellant of the

equal protection of the laws, in contravention of the

Fourteenth Amendment to the Federal Constitution, the

protection whereof appellant invokes; that the state

board in ordering such increase wilfully, arbitrarily

and unlawfully, and therefore fraudulently, discrimi-

nated against appellant by attempting to require it to

bear more than its just proportion and burden of taxes

in comparison with other taxpayers owning property

of like class and character [Tr. 43, 44].
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Sou. Ry. Co. V. N. C. Commission, 97 Fed. 513,

514;

Lou. etc. R. Co. v. Bosworth, 209 Fed. 380, 452;

Lively v. Missouri etc. Ry. Co., 120 S. W. 852,

856, 102 Texas 545.

We submit that the increase complained of violates

the uniformity clause of the state Constitution and de-

prives appellant of the equal protection of the laws of

Arizona, thereby affording- a distinct and sufficient

ground of equity jurisdiction.

Greene v. Lou. etc. R. R. Co., 244 U. S. 499,

508.

(b) TJie increase violates the statutes of Arizona.

It is unnecessary to present in detail the various

respects in which the increase complained of violates

the laws of Arizona. We have already pointed out

that it amounted to an attempted original assessment

of appellant's property by the state board, being vested

with no statutory power of assessment. But if that

board had such power of assessment, or if the increase

did not in fact constitute an original assessment, it is

clear that it is invalid, because the assessment or valu-

ation of appellant's property, upon which the taxes

complained of were calculated, violates the requirement

of the statutes of Arizona that property being as-

sessed at its full cash value. Aside from our contention

that the increase is constructively fraudulent because

of its arbitrary and capricious basis, and because of

the grossly excessive valuation thereby fixed, it is plain

that under the Arizona statutes, it is the value of prop-
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erty and not its income which must be the standard

upon which an assessment is based.

Board of Assessors v. Alabama Central R. R.

Co., 59 Ala. 551, 556.

The term "full cash value" is adecjuately defined by

the statute, as the price at which property would sell if

voluntarily offered for sale by the owner thereof, upon

such terms as such property is usually sold, and not

the price which might be realized if such property

were sold at forced sale (paragraph 4849, R. S.

Arizona, Tr. 10). If appellant's taxable property

in Arizona were offered for sale as a unit, of

course it would not be rendered any more attractive to

a possible purchaser by the fact that after he had pur-

chased appellant's Arizona properties, appellant would

continue to own its California oil producing', refining

and manufacturing properties. But the Arizona prop-

erties would not be offered for sale as a unit, but in

many separate parts and parcels in the thirteen differ-

ent counties in which it is situated. Being so offered

for sale, the properties in one county would not derive

any sale value from the fact that appellant owned other

similar real estate, motor trucks and stocks of merchan-

dise in other counties, or that it owned valuable proper-

ties in California.

It is required by the statutes that the assessment roll

shall separately show the cash value of real estate

and the improvements thereon, and the full cash value

of a personal property taxable to any taxpayer. That

requirement has been ignored in the valuation or assess-

ment here complained of. The increase is merely de-
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scribed as representing "tangible and intangible valua-

tion on property above enumerated" [Tr. 35], the

property above enumerated, being appellant's real and

personal property as originally listed and assessed by

the county authorities. The increase ordered by the

state board took no account of real or personal prop-

erty, nor was there any attempt made to distribute it

among the various pieces and parcels of appellant's

property. It is wholly impossible to ascertain the valu-

ation intended to be placed upon any of appellant's

property. The statute (paragraph 4874) plainly re-

quires that each separate parcel of real estate be sepa-

rately described and assessed. The Territorial Su-

preme Court of Arizona, in Territorv v. Copper Queen

C. M. Co., 108 Pac. 960, 966, 13 Ariz. 198, passed

upon in a similar state of facts with that presented in

the case at bar. That was a suit to collect delinquent

taxes in which the territory had judgment in the trial

court. The original assessment of appellee's property

showed sixty-five mining claims assessed en bloc for

about $58,000. The County Board of Equalization, at-

tempting to equalize the assessment, ordered that cer-

tain specific increases be made upon several of the

mining claims, representing a total increase of $3,-

000,160. The court held that while appellee was en-

titled to a separate assessment of its property in tracts

and parcels, it was estopped to complain of the assess-

ment en bloc because it had returned its property for

assessment in that manner. In the course of its opinion

the court said:
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"It is apparent from an examination of this roll

that there are in effect two assessments for the

same year against each of the eight claims raised.

One, an assessment, commingled with that of 64
other claims en bloc; the other, separate and dis-

tinct. This is no mere irregularity. The legality of

original assessment as an entirety has heen sus-

tained solely upon the ground that the property

was so returned by the taxpayer. The board dis-

regarded such return, and the validity of its action

must be determined under the statute alone. It

might be argued successfully that had the board

of supervisors raised the assessment upon the

group, such a raise would have been valid. But

the board segregated from the group certain

claims, and imposed thereon an additional assess-

ment. It is a fundamental rule of taxation in this

territory that a taxpayer may pay upon any one

of parcels separately assessed, discharging the lien

thereon, without paying upon the remainder. Par-

agraph 2676, Rev. St. 1887."

Paragraph 2676, Revised Statutes 1887, cited by the

court in the language just quoted is identical with

paragraph 3900, R. S. Arizona 1901, and with para

graph 4904, R. S. Arizona 1913, having been re-enacted

without change after it had been construed in that

case. It is clear therefore, that it is still a funda-

mental rule of taxation in Arizona that a taxpayer

may pay upon any one of his parcels of real estate

separately assessed, discharging the lien thereon, with-

out paying the remainder. Paragraph 4916, R. S.

Arizona 1913, requires that the back tax book shall

set forth the "name of the owner, the year assessed
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and the description or valuation, and the amount of

taxes originally due, set forth in appropriate columns

as was set forth in the original roll."

Paragraph 4919 requires a judgment for delinquent

taxes to ''describe the real estate upon which the taxes

are found to be due," and to "state the amount of

taxes and interest found to be due upon each tract or

lot." Paragraph 4925 provides:

"Any party interested in any tract of land or

town lot, may pay the taxes, interests, and costs

thereon after the commencement of suit, and be-

fore sale. * * * In entering judgment, the total

cost of suit shall be ascertained and apportioned

pro rata to each tract, piece or parcel of land and

property against which judgment is rendered."

There is no power in a state board of equalization

or in any other assessing authority in Arizona, to value

or assess property en masse, in the way attempted by

the state board in ordering the increase complained

of, the effect of which is necessarily to make it im-

possible to ascertain the amount of taxes assessed

against any part of appellant's real estate, or other

property, or the valuation intended to be placed thereon.

The state board in equalizing individual assessments,

presumptively has before it, and is required to pass

upon, the individual assessment furnished to it by the

county authorities at its request (Par. 4834, R. S.

Arizona). It is its plain duty in ordering increases

of individual assessments to separate the increases as

to the various classes of property in the same manner

that was followed in making the original assessment.
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which, as we have shown, involves the separate assess-

ment of real and personal property. Since the deci-

sion in Territory v. Copper Queen C. M. Co., supra,

the tax laws of Arizona have been amended so that,

as above shown, personal property taxes, are made a

lien upon real estate. Whether this affects ''the funda-

mental rule" mentioned by the court in that case has

not been determined, but in any event, it could not be

claimed to aft'ect the re{|uirement of paragraph 4874 as

to the contents of the assessment roll.

It is generally held in other states, as well as in

Arizona, that lump sum assessments and valuations of

the character here attempted by the state board, are

wholly invalid.

Carney v. People, 71 N. E. 365, 210 111. 434;

State V. Austin etc. R. R. Co., 62 S. W. 1050,

94 Tex. 530;

Tilton V. Oregon Central Military Road Co.,

3 Sawyer 22, F. C. No. 14055.

We submit upon the foregoing that the increase com-

plained of is in violation of the Constitution and laws of

the state of Arizona, in the particulars mentioned, and

contravene the Fourteenth Amendment to the Consti-

tution of the United States, in that it attempts to de-

prive appellant of the equal protection of the laws of

the state of Arizona. [Tr. 40, 41, 44.]

Conclusion.

We regret that a complete presentation of the various

questions sought to be raised by the bill, and which,

so far as we are advised, may be raised by the appel-
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lees, has seemed to require a brief of this length.

Since it is clear that the ruling of the Honorable Dis-

trict Court, being based upon the assumed adequacy

of a remedy at law, would have been the same regard-

less of the merits of the case as shown by the bill, we

might properly have confined our discussion to the

single question, whether appellant has an adequate

remedy at law. But the order sustaining appellees'

motion to dismiss is general in terms, and that motion

embraces various points, for which reason it has seemed

to us necessary to cover the entire case to the best of

our ability.

It will probably be found sufficient by this court to

determine at the outset whether an adequate legal

remedy does exist, and whether the case presented is

one requiring the exercise of federal equity jurisdic-

tion. If, as we confidently hope, this court shall deter-

mine those questions in accordance with our conten-

tions, above set forth, a further consideration of the

substance and scope of the case may be deemed un-

necessary. Nevertheless, we have presented the case

as a whole, and, upon the foregoing, we confidently

submit that

:

(i) Appellant is without any remedy at law for

the matters and things herein complained of, either by

suit to recover back the taxes involved after payment,

or through the defense of actions brought for the col-

lection thereof, or otherwise.

(2) If there is any remedy at law aflforded by the

laws or judicial decisions of Arizona, it cannot oust

or affect the equity jurisdiction of the federal courts.
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(3) Any such alleged legal remedy must be deemed

inadequate for the purposes of this case because it is

not clear or plain or free from doubt, but on the con-

trary is purely speculative.

(4) Any such alleged legal remedy must be deemed

inadequate because it does not include or comprehend

the refund or recovery of city or local taxes after

payment.

(5) Any such alleged legal remedy must be deemed

inadequate because it is not equally available to appel-

lants in the federal courts as well as in the state courts,

and for the further reason that recourse to any

such remedy would involve appellant in a multiplicity

of suits.

(6) The bill presents a proper case for the exercise

of federal equity jurisdiction, aside from diverse citi-

zenship and the jurisdictional amount in controversy,

because appellant seeks relief from a constructively

fraudulent over-valuation of its property for purposes

of taxation, arbitrarily and capriciously ordered and

based upon fundamentally wrong principles.

(7) Equitable intervention is required in the case

presented by the bill, in order to save appellant from

a multiplicity of suits or proceedings brought for the

collection of the taxes in dispute, and to remove and

prevent clouds on the title to appellant's real estate

described in the bill.

(8) Ample grounds of equity jurisdiction further

appear, in that by the increase complained of, unless

equitable relief is granted as prayed, appellant will be
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deprivecl of its property without due process of law

and will be denied the equal protection of the laws of

the state of Arizona, contrary to the terms of the

Fourteenth Amendment to the Constitution of the

United States, because:

(a) Said increase seeks to subject appellant's

California properties to taxation in Arizona.

(b) Said increase was ordered and made by

the state board without due notice to appellant or

reasonable opportunity to it to be heard in rela-

tion thereto.

(c) Said increase was ordered and made by

the state board wholly without legal authority.

(d) Said increase violates the provision of the

Constitution of Arizona requiring uniformity of

taxation as to classes of property, and discrim-

inates against appellant by imposing an unjust and

unequal burden of taxation upon it, thereby de-

priving it of the equal protection of the laws of the

state of Arizona.

(9) By the increase complained of, the state board

of equalization seeks to place a tax and burden upon

appellant's transaction of interstate commerce, in vio-

lation of the Federal Constitution, thus affording an

additional and sufficient ground of equitable inter-

vention.

(10) Said increase was ordered, and the taxes cal-

culated thereon were levied in violation of the provi-

sions of the Constitution and laws of the state of Ari-

zona, in the particulars already mentioned, and are

therefore wholly invalid.
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We submit therefore, that the trial court erred in

the matters and things hereinabove specified, and that

the order and judgment appealed from should be

reversed.

Respectfully submitted,

Ellinwood & Ross,

John M. Ross,

Solicitors for Appellant.

PiLLSBURY, Madison & Sutro,

Oscar Sutro,

Of Counsel.
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STATEMENT OF THE CASE.

Without taking specific exception to appellant's

statement of the case, we make some general obser-

vations. The bill of complaint seeks equitable relief

by way of injunction against the collection in the

various counties of Arizona of an increased assess-

ment on complainant's property in Arizona, levied

and ordered by the State Tax Commission sitting as

the State Board of Equalization. The bill shows this

to have been done in a due and regular proceeding.

What the Board in effect did as disclosed by the bill



of complaint, was to conclude that complainant's in-

tangible property in the State of Arizona being subject

to taxation, should be taxed. It appearing that the

County Assessors had only assessed the tangible

property of complainant, the Commission required

complainant to disclose the net profit in connection

with the transaction of its business and the operation

of its various distributing branches in the State of

Arizona for the year 1917. Capitalizing this income,

on the basis of 25% profit, the Board arrived at the

conclusion that the total property of the complainant

in Arizona was worth $2,910,597; deducting there-

from the value of the tangible property as the same

had been fixed by the county assessors, to-wit;

$342,646, the remainder of $2,567,951 was taken to

represent the value of complainant's intangible prop-

erty in Arizona subject to taxation. It is this valua-

tion and assessment of intangible property which is

objected to. While the bill proceeds mainly upon the

apparent theory of charging an unlawful, excessive

and discriminatory assessment amounting to fraud,

the real relief sought is to strike from the roll com-

plainant's intangible property or the intangible values

of its tangible property in Arizona, as assessed by the

State Board of Equalization, on the ground that the

same is illegal, either because complainant has no

such intangible property in Arizona or because in

valuing such intangible property, the Board followed

a fundamentally wrong principle resulting in fraud on

complainant's constitutional rights.
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, A great number of minor issues are carried along

in complainant's bill and brief, the sum of which can

only be to allege and seek rehef in equity for irregu-

larities concerning which equitable relief is not avail-

able.

It is hardly necessary for us to submit authorities

in support of our contention that these irregularities

will not be considered by the Court as in any respect

warranting the issuance of an injunction.

POINTS AND AUTHORITIES
I.

Collection of a tax will not be enjoined unless

the bill clearly shows that the tax is illegal, that the

taxpayer has no remedy by the ordinary process of

law and that there are special circumstances bring-

ing the case under some recognized head of equity

jurisdiction.

Dows V. Chicago, 11 Wall 108; 20 L. ed. 65.

State R. R. Tax Cases, 92 U. S. 575; 23 L. ed.

663.

Sheldon v. Piatt, 139 U. S. 591, 594; 11 S. Ct.

646.

Pacific Ex. Co., v. Siebert, 142 U. S. 339; 12 S.

Ct. 250, 35 L. ed. 1035.

Pittsburgh etc. R. Co., v. W. Va. Bd. of Public

Wks. 172 U. S. 32; 19 S. A-90; 43 L. ed.

354.

Raymond v. Chicago U. T. Co., 207 U. S. 20, 39;

28 S. Ct. 7; 52 L. ed. 78.



— 4—

Boise Water Co., v. Boise Cy. 213 U. S. 276; 35

L. ed. 796; 29 S. Ct. 426.

Singer Sewing Machine Co., v. Benedict, 229 U.

S. 481 ; 33 S. Ct. 942 ; 57 L. ed. 1288.

Milwaukee v. Koeffler, 116 U. S. 219, 6 S. Ct. 372,

29 L. ed. 612.

II.

Regardless of the description used the tax com-

plained of was a tax on complainant's intangible prop-

erty in Arizona which was subject to tax the same as

any other property.

Ariz. IX, Sec. 3, Constitution of Arizona.

Paragraphs 4846 and 4847, C. C. Rev. Stat. Ariz.

1913.

State V. Wells Fargo, 38 Nev. 505; 150 P. 836,

(Affirmed U. S. Adv. Ops. 1918-19 P. 73)

Adams Exp. Co. v. Ohio State Auditor, 165 U. S.

194; 17S. Ct. 305; 41L. ed. 683; (on app.

for rehearing 166 U. S. 185; 17 S. Ct. 604,

41 L. ed. 965).

Adams Exp. Co. v. Ky. 166 U. S. 171 ; 17 S. Ct.

527; 41 L. ed. 960.

State Railroad Tax cases, supra.

U. S. Exp. Co. V. Minnesota, 233 U. S. 335; 32

S. Ct.211; 56L. ed.459.

III.

The action of State Board of Equalization will

not be set aside and disregarded unless it appears
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that it proceeded upon a fundamentally wrong prin-

ciple or unless fraud appears.

C. B. & Q. Ry. Co. v. Babcock, 204 U. S. 585;

27 Sup. Ct. 325; 51 L. ed. 636.

L. & N. R. Co. V. Greene, 244 U. S. 522; 37 S.

Ct. 683; 61 L. ed. 1291.

111. Cen. R. Co. v. Greene, 244 U. S. 555, Z7 S.

Ct. 697; 61 L. ed. 1309.

Clallam Lumber Co. v. Clallam Co. 245 Fed. 339.

Jackson Lbr. Co. v. McCrimmon, 164 Fed. 759,

765.

W. U. T. Co., V. Wright, 158 F. 1004.

Cochise Co. v. Copper Q. Min. Co., 8 Ariz. 233;

71 Pac. 946.

IV.

In the absence of a specified statutory method

using capitalized income as a basis of valuation will

not be said to be adopting an improper mode of esti-

mating value.

L. & N. R. Co. V. Greene, supra,

111. Cen. R. Co. v. Greene, supra,

State V. Wells Fargo, supra.

V.

The net income used in computing valuation of

intangible property may include income from inter-

state business without violating constitutional rights.

State V. Wells Fargo, supra,

Wells Fargo v. State, supra,

U. S. Exp. Co. V. Minnesota, supra.
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Baldwin Tool Wks. v. Blue, 240 Feb. 202.

U. S. Glue Co. V. Oak Co. 247 U. S. 321; 62 L.

ed. 1135.

VI.

The statutes of Arizona provide a complete and

adequate remedy at law which is enforceable in na-

tional as well as state courts.

Pars. 4939 & 4887, C. C. Rev. Stat. Ariz. 1913.

Ind. Mfg. Co. V. Koehne, 188 U. S. 681, 686; 47

L.ed. 651,654; 23 S. Ct. 452.

Singer Sewing Mach. Co. v. Benedict, supra,

Dalton Mach. Co. v. Virginia, 236 U. S. 701 ; 35

S. Ct. 481 ; 59 L. ed. 797.

U. P. R. R. Co. V. Weld County, Colo. 248 U. S.

284; 62 L. ed. 1110.

Cy. Council Augusta v. Timmerman, 227 Fed.

213.

Montgomery v. Cowlitz Co. 14 Wash. 230; 44

P. 259.

VII.

There are no special circumstances shown in the

bill sufficient to make a case on any of the recognized

grounds or equity jurisdiction.

Boise Water Co. v. Boise Cy, supra,

Genl. Film Co. v. Sampliner, 252 Fed. 445.

City Council of Augusta v. Timmerman, 233 Fed.

213.

U. P. R. Co. V. Weld Co., Supra,

Indiana Mfg. Co. v. Koehne, supra,
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Sheldon v. Pratt, supra,

Allen V. Pullman Palace Car Co., 139 U. S. 658;

11 S. Ct. 682; 35 L. ed. 303.

VIII.

The courts of the United States will proceed with

great caution in restraining the collection of a tax

levied by authority of a state and will interfere only

in the clearest cases and for the most imperative

reasons.

Dows V. Chicago, supra,

State R. R. Tax Cases, supra.

City Council of Augusta v. Timmerman, 227 Fed.

171.

Singer Sewing Mach. Co., v. Benedict, supra.

ARGUMENT
I.

Collection of a tax will not be enjoined unless

the bill clearly shows that the tax is illegal, that the

taxpayer has no remedy by the ordinary process of

law and that there are special circumstances bringing

the case under some recognized head of equity juris-

diction.

If the tax complained of violates complainant's

constitutional rights, it is void and illegal.

Pac. Exp. Co. V. Siebert, 142 U. S. 339; 12 S. Ct.

250; 35 L. ed. 1035.

Sheldon v. Piatt, 139 U. S. 591, 11 S. Ct. 646;

35 L. ed. 273.
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But this alone is not sufficient for equity juris-

diction. Milwaukee v. Koeffler, 116 U. S. 219, 6 S. Ct.

372, 29 L. ed 612. The rule which was laid down in

Dow V. Chicago, 11 Wall 108, 20 L. ed. 65, has since

been adhered to without deviation.

"The collection of taxes assessed under the"

authority of a state is not to be restrained by
writ of injunction from a Court of the United

States, unless it clearly appears, not only that the

tax is illegal, but that the owner of the property

taxed has no adequate remedy by the ordinary

processes of law, and that there are special cir-

cumstances bringing the case under some recog-

nized head of equity jurisdiction."

Pittsburgh etc. R. Co. v. W. Va. Board of Public

Works, 172 U. S. 32; 19 S. Ct. 90; 43 L.

ed. 354.

In the State Railroad Tax Cases, Taylor v. Secor,

92 U. S. 575; 23 L. ed. 663; many of the questions

which arise on an application for an injunction to

restrain the collection of a tax, have been so definitely

stated in the learned opinion by Mr. Justice Miller,

that they are considered as settled and no longer open

to controversy. As to what must be shown in the

bill to justify the interference with state taxation

machinery by a writ of injunction, it is said:

"It has been repeatedly decided that neither

the mere illegality of the tax complained of, nor

its injustice nor irregularity of themselves, give

the right to an injunction in a court of equity."

" * * * * We may say that, in addition to
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the illegality, hardship or irregularity, the case

must be brought within some of the recognized

foundations of equitable jurisdiction and that

mere errors or excess in valuation, or hardship

or injustice of the law, or any grievance which

can be remedied by a suit at law, either before

or after payment of taxes, will not justify a court

of equity to interpose by injunction to stay the

collection of a tax."

Leaving out any reference to the remedy, the

same rule is somewhat differently stated in Pacific

Express Co. v. Siebert, supra.

''When the illegalit}^ of the tax, or the inval-

idity or unconstitutionality of the legislative act

under which it is imposed, is established, it be-

comes necessar}^ to go further, and make out a

case that can be brought under some recognized

head of equity jurisdiction."

''Assuming the tax to be void, equity will

not restrain by injunction its collection unless

there be some other ground for equitable inter-

position," and citing authorities.

Raymond v. Chicago Union Tract Co., 207 U.

S. 20, 39; 12 L. ed. 757.

Sheldon v. Piatt, supra.

Boise Water Co. v. Boise Cy. 213 U. S. 27; 53

L. ed. 796; 29 S. Ct. 426;

Singer Sewing Machine Co, v. Benedict, 229 U.

S. 481 ; 57 L. ed. 1288; 33 S. Ct. 942.

II.

Regardless of the description used the tax com-



— 10—

plained of was a tax on complainant's intangible prop-

erty in Arizona, which was subject to tax the same

as any other property.

Paragraph 4846 of the Civil Code Rev. Stat, of

Ariz. 1913 provides that "all property of every kind

and nature whatsoever within this State shall be sub-

ject to taxation," making certain exceptions and

exemptions thereto which do not concern us in this

case. This only follows the provisions of the Consti-

tution of Arizona (Art. IX Sec. 3) that:

"All property in the state not exempt under
the laws of the United States or under this Con-
stitution, or exempted by law under the provi-

sions of this section shall be subject to taxation

to be ascertained as provided by law."

Paragraph 4847, after defining the meaning of

the term "real estate" provides that:

"The term 'personal property' whenever
used in this act shall include money, goods,

chattels, choses in action, evidence of debt, and
any interest or equity in or valid claim to non-

patented mining claims, either lode or placer; and
shall be deemed and taken to mean and it is

hereby declared to mean and include all prop-

erty of whatsoever kind or nature, both tangible

and intangible, not included in the term real

estate, as said term is defined in this section."

There is nothing strange concerning these stat-

utory provisions, or the effect thereof upon the gen-

eral scheme of taxation which has been provided for

the State of Arizona. It has become a principle firmly
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established and fixed, that intangible property may

be made to bear its just burden of tax.

Referring again to the State Railroad Cases,

supra, we quote from the opinion:

"It is abvious, however, that while a fair

assessment under these two descriptions of prop-

erty will include all the visible or tangible prop-

erty of the corporation, it may or may not include

all its wealth. There may be other property of

a class not visible or tangible which ought to

respond to taxation, and which the State has a

right to subject to taxation." *****
"But it has been a decideratum, perhaps not

yet fully attained, to find a method of taxing this

species of property which will be at the same

time just to the owners of it, equal and fair in its

relations to taxes on other property, and which

will enforce the just contribution that such prop-

erty should pay for the benefits which, more than

property generally, it receives at the hands of

government."

It has been held in many cases originating out

of the system of taxation in Kentucky that intangible

property, being property, cannot escape its just share

of taxes:

"But there is nothing in the statute which

exempts any intangible property owned by any

corporation, company, or individual taxpayer

from taxation, or descriminates between them."

Adams Exp. Co. v. Kentucky, 166, U. S. 171 ; 17

S. Ct. 527; 41 L. ed. 960.
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After quoting from the Kentucky constitution

the Court says:

"But this does not prevent intangible prop-

erty from being taxed, and the tax mentioned in

Section 4077 is not an additional tax upon the

same property, but on intangible property which

has not been taxed as tangible property."

"We concur with the views of the circuit

court that neither section 172 of the constitution

nor any other section confines the levy of an ad

valorem tax to tangible property."

Although the general principles involved in the

taxation of intangible property are now so well set-

tled as to be beyond dispute, nevertheless, we desire

to repeat the words of Mr. Chief Justice Fuller in the

opinion in the case of Adams Express Company v.

Ohio State Auditor, sometimes known as Sanford v.

Poe, 165 U. S. 194, 17 Sup. Ct. 305, 41 L. ed. 683:

"The market value of property is what it

will bring when sold as such property is ordin-

arily sold in the community where it is situated;

and the fact that it is its market value cannot

be questioned because attributed somewhat to

good will, franchise, skillful management of the

property, or any other legitimate agency."

"It will, we think, be conceded that the earn-

ing capacity of real estate owned by the individ-

uals may be considered in fixing its value for

taxation. Take an office building on a promi-

nent street in one of our large cities. It will not

be doubted that, by care in the selection of tenants

and in the preservation of the reputation of the

building, by superior elevator service, by vigi-
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lance in guardin,^ and protecting the property,

by the exercise of skill and knowledge in the

general management of the premises, a good will

of the establishment will be promoted, which will

tend to an extra increase in the earning capacity

and value of the building. For the purpose of

taxation, it would be none the less the true value

in money of the building because contributed to

by the operative causes that gave rise to the good
will. We discover no satisfactory reason why the

same rule should not apply to the valuation of

corporate property."^^^^^-^^^
"There is here no attempt to tax property

having a situs outside of the state, but only to

place a just value on that within."

And the language of Mr. Justice Brewer in the

opinion on the petition for re-hearing, 166 U. S. 185

17 Sup. Ct. 604, 41 L. ed. 965:

"It is enough that it is property which,

though intangible, exists, which has value, pro-

duces income, and passes current in the markets

of the world. To ignore this intangible prop-

erty, or to hold that it is not subject to taxation

at its accepted value, is to eliminate from the

reach of the taxing power a large portion of the

wealth of the country. Now, whenever separate

articles of tangible property are joined together,

not simply by a unity of ownership, but in a unity

of use, there is not infrequently developed a prop-

erty, intangible though it may be, which in value

exceeds the aggregate of the value of the separate

pieces of tangible property. Upon what theory
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of substantial right can it be adjudged that the

value of this intangible property must be ex-

cluded from the tax lists, and the only property

placed thereon be the separate pieces of tangible

property?"

Appellant contends that the tax complained of

is not an intangible property tax, but an unreason-

able and unlawful increase in the valuation of its

tangible property. It may be that appellant bases

that contention upon the description used in placing

the added assessment on the tax roll as "tangible and

intangible valuation" (Tr. p 35), but this would be

J. mere irregularity and the same could could be said

of the surplusage in the description viz., "based on

excessive earnings" (Tr. p. 35). The proceedings of

the Board of Equalization are set out in the bill and

exhibits with sufficient completeness to disclose what

the Board did, and it is the fact which governs here

—the actual kind of tax which was laid and not what

it was called or what description was used. An
analysis of the description measured by the other

•facts disclosed in the bill, leads inevitably to the con-

clusion that the State Board was assessing the in-

tangible property of the complainant corporation.

The letter of the Tax Commission to the complainant

(Tr. pp. 30-31-32-33) shows that the method pursued

by the Board of Equalization is what is known as the

capitalized income plan used in many states for ascer-

taining or valuing the intangible property of the cor-

poration assessed. The increase ordered by the State

Board was put upon the assessment rolls as follows:
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''tangible and intangible valuation on property above

enumerated as set forth in Paragraph 4847, Revised

Statutes of Arizona, 1913, Civil Code, based on exces-

sive earnings" (Tr. p. 35). That part of the descrip-

tion saying "based on excessive earnings" is mere

comment on the method of valuation and has nothing

whatever to do w^ith the assessment itself. The

board used the term "excessive earnings" in its

ordinarily accepted meaning, evidently intending to

convey the information that the increase was on that

part of the capitalized income over and above the value

of the tangible property, which resolves itself into

a simple assessment of intangible valuation. We see

nothing in this description on the tax roll which would

in the least prejudice the complainant or show any

serious deviation from the proper method of assess-

ment in a tax of this kind. When the Board said

"tangible and intangible valuation" the word "tangi-

ble" was evidently not used for any purpose than that

indicated in the Board's letter (Tr. p. 31) to the com-

plainant corporation, wherein on assessing the intan-

gible value of complainant's property, the Board

refused to assume that all tangible property was al-

ready on the assessment roll. We must therefore

conclude that in the description on the roll, as applied

to the increase or added assessment the word "tangi-

ble" was not used in the sense of representing any

definite increase on the tangible values but as mean-

ing simply to say that if there was any other tangible

property of the corporation not properly on the as-

sessment rolls, it would considered as included in the
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assessment, thus carrying out the purpose of the pro-

ceedings before the Board of Equalization and giving

finality to its conclusion.

It is not infrequent that assessing and equalizing

officers fail to use the best language or description

in making their assessment.

"It does not follow, however, that because

the most apt language was not used, the descrip-

tion is so faulty as to render the assessment

void."

State V. Wells Fargo & Co. 38 Nev. 505, 150 Pac.

836.

In that case it became a serious question as to

whether or not the language used in the description

did not indicate the levying of a tax which would

constitute a tax on interstate commerce. The prop-

erty which was actually assessed was simply the

intangible property of Wells Fargo and Company in

the State of Nevada, and the assessment was made
under a law very similar to our own with respect

generally to assessing intangible property. The

description read "that certain property belonging to

said Wells Fargo & Company, to-wit: The right to

carry express and right to transact all other business

then and there and commonly done and transacted

by said Wells Fargo & Company, etc.," the Court held

that the description although somewhat ambiguous

was in that respect a mere irregularity.

The proceedings of the Board of Assessors showed

that the tax intended to be and that which actually
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was levied was a property tax on the intangible prop-

erty of the Express Company in Nevada.

"It is our conclusion that the description, in

the light of the record, is not so imperfect as to

invalidate the assessment."

State V. Wells Fargo & Co., supra.

We are not however without further and more

eminent authority on the particular question. The

Express Company sued out a writ of error from the

United States Supreme Court to the Supreme Court

of Nevada and the decision thereon, December 16th,

1918, affirmed the case as decided below:

"Looking onl}^ at that entry there is strong

ground for saying that the tax was laid on the

privilege or act of doing an express business

which was principally interstate. On the other

hand, the action of the state board, on which the

assessment concededly was predicated, indicates

that what was taxed was the company's property

in Humboldt County."

Wells Fargo & Co., v. State of Nevada, U. S.

Adv. Ops. 1918-19. p. 7Z.

" 'By whatever name the exaction may be

called, if it amounts to no more than the ordinary

tax upon property, or a just equivalent therefor,

ascertained by reference thereto, it is not open

to attack as inconsistent with the Constitution.'

Postal Teleg. Cable Co. v. Adams, 155 U. S. 688,

697, 39 L. ed. 311, 316, 5 Inters. Com. Rep. 1, 15

Sup. Ct. Rep. 268, 360. See New York, L.

E. & W. R. Co. V. Pennsylvania, 158 U. S. 431,

438, 439, 39 L. ed. 1043, 1045, 1046; 15 Sup. Ct.
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Rep. 896. The question is whether this is sucli

a tax. It appears sufficiently, perhaps, from

what has been said, that we are to look for a

practical rather than a logical or philosophical

distinction. The state must be allowed to tax

the property, and to tax it at its actual value as

a going- concern."

U. S. Exp. Co., V. Minn. 223 U. S. 335, 32 Sup.

Ct. 211, 56 L. ed. 459.

Among the early Arizona cases is found Western

Investment Company v. Murray, 6 Ariz. 215, 56 Pac.

78, wherein the assessor had assessed the shares of

stock in the name of the bank, when the law provided

that they should be assessed in the names of the

individual stockholders; the law also made the bank

the agent of the stockholders to pay their tax on the

shares of stock. Said the Court:

"At best, the assessment, therefore, on the

shares of stock in the name of the bank, is a mere

irregularity, and one which will not warrant the

equitable interference of the court. It has been

repeatedly held that where the objection is to the

mere mode of taxation, and does not go to the

justness of the tax itself, equity will afford no

relief. State Railroad Tax Cases, 92 U. S. 575;

Cooley on Taxation, p. 336."

We therefore most respectfully insist that what

ever the issues be which are presented by this appeal,

they must be premised in the first insistance on the

fact that the tax which was attempted to be, and was

laid, was an intangible property tax such as is pro-
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vided for by the laws of the State of Arizona; and

if, as complainant asserts there has been fraud on its

constitutional rights in the action of the State Board

of Equalization, it arises out of this intangible prop-

erty tax and not otherwise.

Perhaps here we should notice appellants' con-

tention that the tax complained of was a tax on its

properties in California. Exhibit B of the Bill (Tr.

p. 64) shows that the board asked for and received a

report on net income from the operation of the com-

pany's branches in Arizona after making all proper

and usual deductions. It is bound by its own report

and cannot now say that it included in the net income

profits which did not accrue from the operation of

its Arizona branches. Measured by every rule we

can deduce from the authorities including those cited

by appellant, we think in no sense can it be said that

the action of the board either by its assessment or

the result thereof laid a tax on appellants property

without the state.

III.

The action of State Board of Equalization will

not be set aside and disregarded unless it appears

that it proceeded upon a fundamentally wrong prin-

ciple or unless fraud appears.

As we have already pointed out, there can be

no serious contention but that the only act of the

State Board of Equalization was to add to the roll the

complainant's intangible property. It is the law that
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the action of the State Board of Equalization will

not be set aside and disregarded unless it appears

that it proceeded upon a fundamentally wrong prin-

ciple or unless fraud appears. Thus, almost verbatim,

is the law stated in the recent case of the L. & N.

R. R. Co., V. Greene, 244 U. S. 522, Z7 Sup. Ct. 683;

61 L. ed. 1301. In an elaborate opinion written by

Mr. Justice Pitney, his conclusion, on page 536 that

the findings of the Board of Valuation and Assess-

ment would not be set aside and disregarded except

for the reasons above stated, is based upon their quasi

judicial character. This statement of the law is ap-

proved in another of the so called Kentucky cases. Ills.

Central R. R. Co., v. Greene, 244 U. S. 55; Z7 S. Ct.

697; 61 L. ed. 1309, and is quoted as authority in

Clallam Lumber Co. v. Clallam County, et al decided

by this Court in 1917, 245 Fed. 399.

A case which is frequently cited is that of Jackson

Lumber Co., v. McCrimmon, decided in 1908 in the

Circuit Court for the Northern District of Florida,

164 Fed. 754, 765:

"After a careful review of the questions

submitted, I find no sufficient reason for equitable

interference against the collection of the taxes

imposed by this assessment. It is a principle of

law so well recognized as to become almost a

canon of federal jurisdiction that the federal

courts will not grant relief by injunction against

the collection of taxes imposed on foreign corpo-

rations because of the methods adopted by tax

officers in arriving at the valuation of the prop-
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erty unless fraud is shown, or it is obvious that a

wrong principle has been adopted. C, B. & Q.

Ry. V. Babcock, 204 U. S. 585; 27 Sup. Ct. 326;

51 L. ed 636."

We also quote from Chicago B & Q. Ry v. Bab-

cock, cited supra, referring to the State Board of

Equalization and Assessment.

"Within its jurisdiction, except, as we have

said, in the case of fraud or a clearly shown

adoption of wrong principles, it is the ultimate

guardian of certain rights. The state has confided

those rights to its protection and has trusted to

its honor and capacity as it confided the protec-

tion of other social relations to the courts of

law. Somewhere there must be an end."

And from Cochise County v. Copper Queen Min-

ing Co., 8 Ariz. 233; 71 Pac. 946, cited in appellant's

brief:

"Wherever it appears that an assessor or

board of equalization has exercised discretion

and judgment in assessing property, no matter

how erroneous such judgment may be, a court

of equity will not disturb the action of such

assessor or board. If, however, an excessive

valuation of property be made without the

exercise of judgment as to the true value of such

property, but be made arbitrarily, and for the

purposes of oppression and of unfairly adding

to the burden of taxation of the owner of such

property, such arbitrary action constitutes fraud,

against which a court of equity will grant relief."

See also, Western Union Telegraph Co., v.

Wright, 158 Fed. 1004:
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IV.

In the absence of a specified statutory method,

using capitalized income as a basis of valuation will

not be said to be adopting an improper mode of esti-

mating value.

Concluding as we do, that appellant's intangible

property in Arizona was subject to taxation, and that

its entire assets were valued for taxation by the capi-

tahzed income method, it becomes material to know

whether or not this method is so fundamentally wrong

as to amount conclusively to fraud, for that is what

the Court must hold before the contention of the

appellant can be sustained. We have already shown

that the acts and conclusions of the Board of Equali-

zation are conclusive within their proper sphere and

that their judgment on questions of value or like

matters connected with assessment, is not open to

attack in the Courts unless a fundamentally wrong

principle should be pursued. Of course, such funda-

mentally wrong principle would have to result in

injustice and discrimination such as to amount to a

violation of its constitutional rights. So that in general

we might say, that in the absence of a specific stat-

utory method being prescribed for valuation, any

method which the Board of Equalization deems just

and proper will not be questioned by the Court unless

fraud results therefrom. In the case of L. & N. R.

C. V. Greene, supra, the Court says:

"No specific method being prescribed by the

state for fixing the value of the "capital stock"
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of the entire system, except a requirement to the

effect that the Board shall have before it, with

other evidence, a statement by the corporation set-

ing forth the kind of business engaged in, the

amount of capital stock, the number of shares, the

par and real value thereof, with the highest price

at which it has sold recently, the amount of surplus

and undivided profits, the value of all assets, the

total amount of indebtedness, the gross and net

earnings or income, the amount and kind of

tangible property within the state, and its location

and fair cash value, it follows that the particular

method to be pursued in ascertaining from this

and other evidence the aggregate capital value

is left to the sound judgment and discretion of

the Board. In such cases there are (at least)

two recognized methods, known as the stock-

and-bond plan and the capitalization-of-income

plan. In the present case the latter was followed."

In another of the Kentucky cases. Ills. Central

R. Co., V. Greene, supra, referring to the same matter,

it is said:

"The first three points relate to valuation,

the last two to apportionment. The district

court properly held that the action of the Board

must be sustained unless it was made to appear

that they had adopted a fundamentally wrong
principle, or had been guilty of fraud. It held

further, that no fundamentally wrong principle

was involved in determining whether such a

railroad system should be valued on the capitali-

zation-of-income, or on the stock-and-bond plan;

or, if the former, what rate of interest should be
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used in capitalizing, or how many years' earn-

ings should be considered, or what was in fact

the amount of net income for a given year; or,

if the stock-and-bond plan was adopted, what was
the value of the stocks and bonds; and that on

these and similar matters the action of the Board,

in the absence of fraud, was binding upon the

court. In this we concur."

In the case of the State v. Wells Fargo and Co.,

supra, the Board proceeded, without any method there-

for being prescribed by the statute, to value the

intangible property of the defendant corporation.

The express company resisted the collection of the

tax on the ground, among other things, that the mode

of determining intangible value not being fixed by

statute, assessing officers were unauthorized to

make any assessment. Held, as in State v. Central

Pac. R. R. Co. 10 Nev. 47, 63, "that assessors must

be guided by those general principles which every-

where determine the valuation of property, independ-

ently of statutory rules."

These authorities we think are sufficient to

sustain our point that the fact that the Board employed

the capitalized income method, of itself imported no

fraud.

V.

The net income used in computing valuation of

intangible property may include income from inter-

state business without violating constitutional rights.

Complainant contends that in using the capital-
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ized income method, the Board of Equalization un-

lawfully included in the income to be capitalized,

certain portions thereof arising out of its interstate

commerce business. This contention is neither new

nor novel and has been before the courts in various

forms in cases without number, and invariably it has

been decided that where the tax is essentially a prop-

erty tax laid on property within the State, the method

of valuation as long as it be a just one is not material.

The intangible value represents something difficult

to define but it may be said to be the value of com-

plainant's Arizona business as a going concern over

and above the value of its tangible property, or as

otherwise stated, it might be said to be what this Ari-

zona business as a unit within itself but also still

maintaining its proper relation to the entire business

of the Standard Oil Company of California, would

bring on the open market "if voluntarily offered for

sale by the owner thereof upon such terms as such

property is usually sold." Par. 4849, C. C. Rev.

Stat. Ariz., 1913. In no sense can taxing this prop-

erty by the capitalized income plan be said to involve

a burden on interstate commerce. Interstate com-

merce is not taxed, it is only part of the business by

which is measured the value of complainant's prop-

erty in Arizona. As said in U. S. Express Co., v.

Minnesota, supra:

"Upon the whole, we think the statute falls

within that class where there has been an exer-

cise in good faith of a legitimate taxing power,
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the measure of which taxation is in part the pro-

ceeds of interstate commerce, which could not,

in itself, be taxed, and does not fall within that

class of statutes uniformly condemned in the

court, which show a manifest attempt to burden

the conduct of interstate commerce, such power,

of course, being beyond the authority of the

state."

Also, Baldwin Tool Wks. v. Blue, 240 Fed. 202-

205:

"While the statute imposes a special tax in

addition to other license taxes, ascertained in

some instances by the income that may arise in

interstate transactions, nevertheless this is not

a tax upon interstate commerce, nor can we
conceive of any theory upon which it may be

properly said to be a burden upon interstate

commerce."

"But the fact that the measure of that tax

may be determined partly from the business of

an interstate character could not be said to be

such an interference with interstate commerce

as to render the act unconstitutional."

The decision of the U. S. Supreme Court in the

U. S. Glue Co., V. Oak Creek, 427 U. S. 321 ; 62 L.

ed. 1135, while it involves an income tax, it is not with-

out interest and authority in the case at bar as the

same may involve the question of burdening inter-

state commerce ; we quote from the opinion by Justice

Pitney:
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*'The difference in effect between a tax

measured by gross receipts and one measured

by net income, recognized by our decisions, is

manifest and substantial, and it affords a con-

venient and workable basis of distinction between

a direct and immediate burden upon the business

affected and a charge that is only indirect and

incidental. A tax upon gross receipts affects

each transaction in proportion to its magnitude,

and irrespective of whether it is profitable or

otherwise *********
"Such a tax, when imposed upon net incomes

from what ever source arising, is but a method

of distributing the cost of government like a

tax upon property, or upon franchises treated as

property; and if there be no discrimination

against interstate commerce, either in the ad-

mearsurement of the tax or in the means adopted

for enforcing it, it constitutes one of the ordinary

and general burdens of government, from which

persons and corporations otherwise subject to

the jurisdiction of the states are not exempted

by the Federal Constitution because they happen

to be engaged in commerce among the states."

See also, State v. Wells Fargo, supra, and Wells

Fargo V. State, supra.

VI.

The statutes of Arizona provide a complete and

adequate remedy at law which is enforceable in na-

tional as well as state courts.

Paragraph 4939 of the Civil Code, Revised Stat-

utes of Arizona, provides as follows:
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"No person, company, firm, partnership,

association, corporation, bank, or public utility,

upon which a tax shall have been imposed under

any provision of law relating to taxation of real or

personal property shall be permitted for any

reason to test the validity thereof, either as

plaintiff or defendant, unless the amount of such

taxes shall first have been paid to the county

treasurer, whose duty it is to collect the same,

together with all penalties thereon as in the case

of other taxes. And no injunction shall ever

issue in any suit, action, or proceeding in any

court against this state, or against any county,

municipality, or officer thereof, to prevent or

enjoin the collection of any tax levied under the

provisions of law; but after payment, action

may be maintained to recover any tax illegally

collected in such manner and at such time as

may now or hereafter be provided by law. In

case the amount of the taxes due shall be finally

determined to be less than the amount so paid,

the excess shall be refunded in the manner pro-

vided in Sec. 49 of this act.

That part of Paragraph 4887 (Sec. 49) to which

reference is made in said paragraph 4939, is as follows

:

"If it be determined by the court that the

amount of such assessment is excessive judgment
shall be rendered in favor of the appellant and

against the county for the amount of taxes which

the court determines to be excessive, with interest

thereon at the rate of six per cent per annum
from the time of such payment, and the costs of
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the appeal, which shall be paid as other judgments

against the county."

The appellees insisted as defendants below and

still maintain that the complainant corporation had

an adequate remedy provided for it by the statute^r

of Arizona in the payment of its taxes under protest

and a suit to recover the same against the county.

Appellee makes much of the words in said Paragraph

4939:

"In such manner and at such time as may
now or hereafter be provided by law."

No restrictions or limitations having been placed

upon the right of action conferred by this paragraph,

it amounts to a simple remedy to be pursued as any

other remedy would be in a court of law. The part

of said paragraph objected to, neither restricts its

operation nor limits its effect and application regard-

ing a tax like that complained of by the appellant. In

order to see just what the remedy is which is pro-

vided by this section, we will read together those parts

of Paragraphs 4939 and 4887, to which we are referr-

ing, transposing them somewhat to make our point

clear:

"After payment (under protest) action may
be maintained to recover any tax illegally col-

lected. In case the amount of the tax which is

due shall be finally determined to be less than

the amount so paid, judgment shall be rendered

in favor of the taxpayer and against the county,

with interest thereon at the rate of six per cent

per annum from the time of such payment and
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costs, which shall be paid as other judgments
against the county."

If it be objected that a judgment could not run

against the County for the state's portion of the taxes,

we find ample provision concerning that matter in

Paragraph 4935 of the Civil Code

:

"When a tax has been set aside as invalid,

or when money has been refunded to the tax-

payer as double or erroneous assessments, or

refunded to the purchaser of real estate erron-

eously sold, the proportion thereof which has

been paid to the state treasurer, shall be refunded

to the county; and on the next settlement mere-

after, the county treasurer of such county shall

be credited therewith by the state treasurer."

It therefore appears, we think, that the provisi-

ons of the statutes of Arizona are so simple and

straightforward that there can be no misconception

or misconstruction of the right thereby given.

Although the counties of the state have been assailed

in tax suits from every possible angle it has never

occurred to any of the officers of the state or the

counties thereof that Paragraph 4939 did not mean

exactly what it said. Appellant has referred to the

case of Arizona Eastern Railroad Company v. Gra-

ham County, decided by the Supreme Court of Ari-

zona, February 16, 1918, and reported in 170 Pac.

792, and insists that because the taxpayer has recov-

ered in that action, that alone does not establish the

remedy. Together with other cases of like nature,

it does establish the fact that the remedy here has
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never been questioned. We refer also to other cases

brought under Paragraph 4939 and reaching the

Supreme Court of the Arizona, Southern Pacific Co.

et al V. Yuma County, Arizona Supreme Court, Nov.

8th, 1917; 168 Pac. 507; Gibson Abstract Co. v.

Cochise County, 12 Ariz. 158; 100 Pac. 453.

The sufficiency of Paragraph 4939 as providing

a remedy at law, has, in other cases than the one at

bar been passed on by the United States District

Court in and for the District of Arizona. Ray & Gila

Valley R. R. Co. v. Arizona State Tax Commission,

et al decided October 30, 1914 by Sawtelle, District

Judge, not reported in the Federal Reporter. In that

case the complainant was remitted to its remedy at

law which the court decided to be adequate. There-

after pursuing that remedy the complainant in that

case recovered a judgment against the County of

Pinal.

There is now pending in the Supreme Court of

Arizona the case of the Inspiration Consolidated Cop-

per Co. V. Gila County, wherein in the court below

plaintiff recovered a judgment under the provisions

of said Paragraph 4939.

The appellant contends that its remedy is inade-

quate because it would be necessary to bring several

suits to determine its rights. There is here no such

necessity of bringing separate suits against the differ-

ent taxing districts as in the case of Raymond v. The

Chicago Union Traction Co., supra. In that case a
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certain sum of money would be due the complainant

if the tax paid the county be found to be illegal. To

recover that sum many separate suits must be

brought against the various taxing districts of Chi-

cago and Cook County. Here the amount paid to

any county can be recovered in one action because

plaintiff would have a complete right and cause of

action against each county. It matters not to how

many separate funds this tax may belong. The

county becomes and remains liable to the taxpayer for

the whole thereof.

Montgomery v. Cowlitz County, 14 Wash. 230;

44 Pac. 259.

We are not now discussing threatened multiplic-

ity of suits as a ground of equity jurisdiction. That

will be taken up under Point VII. What we are con-

sidering is complainant's contention that it would

require a multiplicity of suits to obtain relief and that

goes directly to the remedy.

''That the taxes were levied for state, school

district, and town, as well as for county, purposes,

is not material; for it is apparent from the

Colorado statutes and decisions that the section

covers broadly the whole of the tax that is found

to have been erroneous or illegal, regardless of

the purpose for which it was levied and placed

on the county tax roll."

Union P. R. Co. v. Weld County, 247 U. S. 284.

We have shown that there is in Arizona a remedy

ordinarily adequate and complete. It remains to see
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if it can be so designated as applied to this case. The

question then is as to whether or not it would be neces-

sary for the plaintiff to prosecute a separate action

against each county, and if so, whether that would

be such a multiplicity of actions as would warrant the

court in saying that the complainant had no adequate

remedy. Our position is that one suit will determine

all appellant's rights. Although applied to threatened

multiplicity of suits as a ground of equity jurisdiction,

that is the doctrine laid down in Boise Water Co. v.

Boise City, supra, Cy. Council of Augusta v. Timmer-

man, 227 Fed. 172, and General Film Co. v. Sampliner,

252 Fed. 444.

After having paid its tax the remedy lies with

appellant. It can sue one county or all the counties.

One suit prosecuted through the courts would settle

for every county the question of validity of the tax.

The thing remaining to be done then has to do only

with the collection of the money due complainant

by way of refund. The right being established the

rest is simple. The courts do not exercise their equity

jurisdiction merely to facilitate the collection of

money. If appellant chooses to proceed against each

county it may do so, but it cannot be said to be

necessary.

Complainant might unite its action against the

counties by suing in the Federal Court, for the right

as in Arizona to pay taxes under protest and have

action to recover is a remedy enforceable in national

as well as state courts.
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"Whether the value of letters patent is in

any way taxable by or under state authority, we
have no occasion to now decide, because the

question is not before us. We simply show a

plain and adequate remedy at law, after paying

the tax, to recover it back, in an action or pro-

ceeding where the question as to the exemption

of this kind of property from taxation can be

raised, and if not admitted by the state court, it

can be reviewed here on writ of error.

Indiana Mfg. Co. v. Koehne, 188 U. S. 681 ; 686;

47 L. ed. 651, 654; 23 S. Ct. 452.

"The Colorado statute gave to one who
should pay illegal taxes a right to recover back

from the county the money so paid. This right was
one which could be enforced by an action at law
in the circuit court, no less than in the state

courts, if the elements of Federal jurisdiction,

such as diverse citizenship and the requisite

amount in controversy, were present. Ex parte

McNeil, 13 Wall. 236, 243, 20 L. ed. 624, 626;

United States Min. Co. v. Lawson, 67 C. C. A.

587, 134 Fed. (487, 759, 771. Thus it will be

perceived that, if the taxes in question were
illegal and void, as asserted, the company had a

remedy at law. It could pay them, and, if the

commissioners refused to refund, have its action

against the county to recover back the money.
Such a remedy, as this court often has held, is

plain, adequate, and complete in the sense of the

guiding rule before named, unless there be special

circumstances showing the contrary."

Singer Sewing Machine Co., v. Benedict, supra.
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A more recent case is that of the Union Pacific

R. R. Co. V. Weld County, Colorado, supra. We
quote from the opinion by Mr. Justice Van Devanter,

referring to the Colorado Statute mentioned in Singer

Sewing Machine Co. v. Benedict, supra:

"If that section is still in force, unqualified

and unmodified, the conclusion below that in this

case there is a plain, adequate, and complete

remedy at law, and therefore that relief by injunc-

tion is not admissible, is fully sustained by our

decisions."

See also Dalton Adding Machine Co. v. State

Corporation Commission of Virginia

:

"The appellant has an adequate remedy at

law in its right to raise the constitutional question

if proceedings are taken against it, or, it seems,

to recover the money if it pays under protest. No
special circumstances are shown, that we can

notice, to take this case out of the ordinary rule."

236U. S. 701; 35 Sup.' Ct. 480; 539 L. ed 797.

VII.

There are no special circumstances shown in the

bill sufficient to make a case on any of the recognized

grounds of equity jurisdiction.

Appellant says that its bill below should have

been sustained, among other reasons because it

showed grounds of equity jurisdiction. Outside of

the allegation of fraud, which is essentially involved

in the question of the illegality of the tax and already

discussed, the grounds of equity jurisdiction which
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appellant says were sufficiently shown in its bill were:

1—Threatened multiplicity of suits; 2—Cloud upon

the title of its real estate; 3—Irreparable injury.

We are sure that measured by the standards

fixed in an unbroken line of decisions by the Supreme

Court of the United States as well as by the other

Federal Courts, the learned District Judge, if he had

considered that as material to his decision, could not

but have held that the bill failed in this respect. As

to grounds for equitable jurisdiction, always in addi-

tion of course to the question involved as to the rem-

edy, (Pittsburg R. R. Co. v. West Virginia Board of

Public Works, supra.) the multiplicity of suits

threatened must be suits against the complainant and

not suits which it might be compelled to bring to

pursue its remedy. It is further suggested in many

of the decisions that not only should one suit have

been commenced (or about to be begun), but that it

might be necessary to await the final decision of one

suit at law.

Boise Water Co. v. Boise City, supra.

"It is the general rule, that in order to make
the fear of multiplicity of suits a ground for

interposition of a court of equity, more than one

suit must have been commenced, or at least about

to be begun), and the court should not interfere

unless it is clearly necessary to protect from con-

tinued and vexatious litigation."

General Film Co. v. Sampliner, 252 Fed. 445.

With the law as stated, in mind, we present an

interesting comment by Woods, Circuit Judge, in City
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Council of Augusta, v. Timmerman, supra (233 Fed.

445):

"Assuming as we must that the tax officers

will look at the matter in a practical way, there

is no reason to apprehend a multiplicity of suits.

Suit may be brought it is true for taxes for ten

years claimed to be due. But the judgment in

a suit to recover back the taxes for one year

would settle all the claims, for all stand on the

same footing. The conclusion that the bill states

no case for injunction does not accord with all

the expressions on the subject found in federal and
state decisions, but it is based on reason, and the

best considered and latest decisions."

Appellant's contention that the alleged cloud

upon the title to its real estate is a ground of equity

jurisdiction herein is answered by the Supreme Court

of the United States in Union Pacific R. R. Co. v.

Weld County, Colorado, supra:

"And it also is immaterial that the taxes were

made a lien on the company's real property, for

the lien would be effectually removed by paying

them and suing to recover back the money."

We have equally good authority that the alleged

possible distraint of its personal property is not

sufficient ground for the Court to assume jurisdiction

:

"There is a general averment that to enforce

the tax by distraint and sale of complainant's

property would result in irreparable injury, but

there is no fact stated from which it could be

inferred that irreparable injury would be likely

to result from such enforcement, and where a



— 38 —
plain and adequate remedy to recover the amount
is given by statute no such irreparable injury can

be inferred. Some averment of specific facts

must be made from which the court can see that

irreparable injury would be a natural and probable

result." Indiana Mfg. Co. v. Koehne, supra.

"The trespass involved in the levy of the

distress warrants was not shown to be continuous,

destructive, inflictive of injury, incapable of

being measured in money, or committed by
irresponsible persons. So far as appeared, com-
plete compensation for the resulting injury could

have been had by recovery of damages in action

at law. There was no allegation of inability on
the part of the express company to pay the amount
of the taxes claimed, nor any averments showing
that the seizure and sale of the particular prop-

erty which might be levied on would subject it

to loss, damage, and inconvenience which would
be in their nature irremediable. The bill showed
the company to be doing a vast business, and it

was an unreasonable inference that it must
submit to the sale of its wagons and horses, or

that such sale would work that kind of mischief

which justifies the interference of equity in the

application of a preventive remedy. Nor did the

mere fact that its property might be used in the

conduct of interstate commerce give jurisdiction.

But, in addition to all this, since 1873, there has
been a statute in existence in Tennessee, provid-
ing a remedy at law which has been pronounced
by this court simple and effective. * * * *

It is, as counsel observe, similar to the act of con-
gress forbidding suit for the purpose of restrain-
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ing the assessment or collection of taxes under

the internal revenue law, in respect to which this

court held that the remedy by suit to recover

back the tax after payment, provided for by the

statute, was exclusive. Snyder, v. Marks, 109 U.

S. 189, 3 Sup. Ct. Rep. 157; 14 St. 152, 475.

Legislation of this character has been called for

by the embarrassments resulting from the im-

provident employment of the writ of injunction

in arresting the collection of the public revenue;

and, even in its absence, the strong arm of court

of chancery ought not to be interposed in that

direction, except where resort to that court is

grounded upon the settled principles which

govern its jurisdiction.'' Sheldon v. Piatt, supra.

After consideration of these authorities, we can-

not but say in the language of the late distinguished

Chief Justice Fuller, Allen v. Pullman Palace Car Co.,

139U. S. 658; 11 S. Ct. 682; 35 L. ed. 303:

"So far as appeared complainant could avert

all the consequences which it deprecated as

likely to ensue if the state officials were not

restrained, by complying with the terms of that

statute and availing itself of the remedy thereby

afforded."

VIII.

The courts of the United States will proceed with

great caution in restraining the collection of a tax

levied by authority of a state and will interfere only

in the clearest cases and for the most imperative

reasons.

The United States Supreme Court has decided
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that this is not an action against the state ; nevertheless

the state of Arizona cannot help but be an interested

party. An attempt is here made to derange and set at

naught her arrangements for tax collecting, by invok-

ing the sacred relief vouchsafed by writ injunction.

Considering the fact that the United States does not

permit its own taxation machinery to be subjected to

such inconvenience and delay we cannot refrain from

incorporating in this brief the comments by the

United States Courts on what should in the last

analysis be the determining factor in this and every

other case of like nature.

"It is upon taxation that the several States

chiefly rely to obtain the means to carry on their

respective governments, and it is of the utmost

importance to all of them that the modes adopted

to enforce the taxes levied should be interfered

with as little as possible. Any delay in the pro-

ceedings of the officers, upon whom the duty is

devolved of collecting the taxes, may derange

the operations of government, and thereby cause

serious detriment to the public.

"No court of equity will, therefore allow its

injunction to issue to restrain their action, except

where it may be necessary to protect the rights

of the citizen whose property is taxed, and he

has no adequate remedy by the ordinary processes

of the law." Dows v. Chicago, supra.

"The Government of the United States has

provided, both in the customs and in the internal

revenue, a complete system of corrective justice

in regard to all taxes imposed by the General

Government, which in both branches is founded
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upon the idea of appeals within the executive

departments. If the party aggrieved does not

obtain satisfaction in this mode, there are pro-

visions for recovering the tax after it has been

paid, by suit against the collecting- officer. But

there is no place in this system for an application

to a court of justice until after the money is paid."

"That there might be no misunderstanding

of the universality of this principle, it was
expressly enacted, in 1867, 14 Stat, at L., that

no suit for the purpose of restraining the assess-

ment or collection of any tax shall be maintained

in any court. R. S., sec. 3224. And though this

was intended to apply alone to taxes levied by

the United States, it shows the sense of Congress

of the evils to be feared if courts of justice could,

in any case, interfere with the process of collect-

ing the taxes on which the government depends

for its continued existence. It is a wise policy.

It is founded in the simple philosophy derived

from the experience of ages, that the payment

of taxes has to be enforced by summary and
stringent means against a reluctant and often

adverse sentiment; and to do this successfully,

other instrumentalities and other modes of pro-

cedure are necessary, than those which belong to

courts of justice." State R. R. Tax Cases, supra.

''The taxing power is an important attribute

of the sovereign powers of the state. It is upon
taxation that the state must rely to obtain means
to carry on its government, and it is important

that its adopted mode to enforce its taxes should

be interfered with as little as possible. In South

Carolina the Legislature has specifically pro-
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hibited its own courts from staying the hands of

the fiscal authorities in the collection of taxes.

While that statute is not binding upon this court,

in its equity jurisdiction, this court will respect

it, if it can do so without denying to the com-
plainant any legal or equitable right."

City Council of Augusta v. Timmerman, supra,

227 Fed. 171-174.

"An examination of the decisions of this court

shows that a proper reluctance to interfere by
prevention with the fiscal operations of the state

governments has caused it to refrain from so

doing in all cases where the Federal rights of

the persons could otherwise be preserved unim-
paired."

Singer Sewing Mach. Co., v. Benedict, supra.

CONCLUSION
Lack of time and physical limitations prevent us

from enlarging as we should like to have done upon

the issues and matters decided in the cases from which

we have quoted. Likewise we cannot in this brief

distinguish and comment upon all the cases referred

to in appellant's brief. We have herein presented the

general aspects of this appeal from appellees' view-

point and have we think, either directly or indirectly

answered every point made in appellant's brief. What-
ever remains in the way of applying our points and

authorities to appellant's contentions and distinguish-

ing the authorities relied upon by its counsel, must

be left to the reasoning of the Court, with such assist-

ance as we may be able to render on oral argument.
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In conclusion we most respectfully insist that the

Bill of Complaint below disclosed in general a most

careful and pains-taking proceeding by the State

Board of Equalization in the tax complained of, that

every doubt was, by said Board resolved in favor of

the appellant by an exceedingly wide margin. As

has been well said by the Supreme Court of Nevada in

State V. \\'ells Fargo & Company, supra:

"In taking 10 per cent as a basis of capitaliza-

tion of the net earnings of the compan}-, we do

not wish to be understood that so high a rate

would be entirely just to the state, but such rate

is used for the purpose of showing that the valua-

tion ])]aced upon appellant's property was well

within a capitalization determined from as

assumed high rate of income."

We also respectfully insist that none of appellant's

constitutional rights have been invaded, that it has

a plain, speedy and adequate remedy at law in the

matter complained of, and lastly that none of the

recognized grounds of equity jurisdiction are suffic-

iently shown in the bill. For these reasons we ask

the Court to affirm the decree of the District Court

dismissing the Bill of Complaint.

Respectfully submitted,

WILEY E. JONES,
Attorney General of the

State of Arizona.

CLYDE M. GANDY,
GEORGE W. HARBEN,

Asst. Attorney s General.

Solicitors for Appellees.
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APPELLANT'S REPLY BRIEF.

I.

THE STATE BOARD HAS NO AUTHORITY TO ADl) OMITTED

PROPERTY TO THE ASSESSMENT ROLLS.

In appellees' brief, and upon oral argument, it was

suggested that, in making the assessment complained

of, the State Board added omitted property to the

assessment rolls and placed a value thereon.

Where the county authorities omit property from

the rolls, the State Tax Commission, not the State

Board of Equalization, is authorized to require proper

correction to be made by the County Assessor (par.



4830, p. 18, Revenue Laws of Arizona). Where prop-

erty escapes assessment, provision is made for its as-

sessment ''for each year it escaped assessment" (par.

4867, p. 40). The Assessor is made personally liable

for all taxes lost through failure to assess property

(par. 4873, p. 45). The County Board of Equalization

is authorized to list and assess omitted property (par.

4886, p. 51), but no such authority, or any authority to

remedy such omissions is conferred upon the State

Board. In the absence of such statutory authority,

the State Board had no right to add or value omitted

property.

Powder River Cattle Co. v. Commissioners, 45

Fed. 323, 326;

Royce v. Jenney, 50 Iowa 676, 678;

Pomeroy Coal Co. v. Emlen, 24 Pac. 340, 341;

44 Kan. 117;

Sullivan v. Bitter, 113 S. W. 193, 195 (Tex. Civ.

App. 1908)

;

Louisiana etc. R. Co. v. Bailey, 40 So. 358, 361;

115 La. 929;

Lyman v. Howe, 42 S. W. 830; 64 Ark. 436.

II.

THE ASSESSMENT HERE COMPLAINED OF IS NOT SUSTAIN-

ABLE AS A FRANCHISE TAX.

The taxes here involved are not levied as a franchise

tax. While the Arizona constitution authorizes fran-

chise taxes (Tr. 10), no franchise tax applicable to ap-

pellant has been authorized by law (Tr. 22). Yet



appellees suggest that in ordering the increase com-

plained of, the State Board was valuing appellant's

franchises. They disclaim any intention to use the

word '^franchise" in its technical sense, but urge that,

in a broad sense, it means "intangible property" and

that, since the State Board was seeking to tax in-

tangible property, it must have intended to tax appel-

lant's franchises.

Such reasoning, however, does not justify the con-

elusion reached. If there is any conceivable intangible

value annexed to appellant's wagons, tanks, trucks,

merchandise and real estate in Arizona [which is

negatived by this record (Tr. 45)], it might be taxable.

If the increase here complained of were based upon

appellant's franchises, and if they were taxable in Ari-

zona, nevertheless that increase could not be sustained,

because the attempted distribution of the increase among

the various counties and cities was not authorized by law.

Appellees take great pains to interpret the language

of the State Board, "tangible and intangible valuation

on property above enumerated * * * based on exces-

sive earnings" (Tr. 35, Appellees' Brief, pages 14,

15). They seek to eliminate "tangible" and "based

on excessive earnings," and to exclude any idea of

tangible valuations. But the language adopted by

the Board remains as it was originally adopted and

ordered. It appears on each assessment roll, followed

by the distributed portion of the total increase. In

attempting to select a name for the taxes complained

of, to call them franchise taxes or taxes on intangible

values, appellees may not now alter the substance of



what was attempted to be done, namely, a general and

indiscriminate increase of tangible and intangible

valuation of specific tangible property, already listed

and assessed at its full cash value, all of which was

without a suggestion of statutory warrant and based

upon the idea that the State Board had the right to say

what earnings should be *' allowed" to different

classes of taxpayers, and to value real and personal

property according to the use to which it was put with-

out regard to its real value, class or character.

III.

APPELLANT IS NOT ESTOPPED BY ITS ANNUAL REPOKT, FILED

WITH THE STATE TAX COMMISSION.

With great respect for the Attorney General, we

think this suggestion of estoppel deserves scant, if

any, attention. The report was filed at the request of

the State Tax Commission, not of the State Board

of Equalization (Tr. 64, 65). The Tax Commission

based its request upon par. 4829 R. S. 1913 (Revenue

Laws, p. 14), and the report was intended to enable

that Commission "to ascertain the value and relative

burdens borne by all kinds of property in the state."

The Tax Commission, having supervision over the

county assessing officers, left to them the assessment

of appellant's property and made no attempt to re-

quire any special method of handling appellant's as-

sessment.

After the assessing period was closed and the equal-

izing period began, the State Board assumed to use



appellant's report as a basis for an original assessment

of its Arizona properties as a whole. Yet appellees say

tliat "the board asked for and received a report on

the net income from the operation of the company's

branches in Arizona after making all proper and

usual deductions" (Appellees' Brief, pp. 2, 19). It

is suggested that appellant "is bound by its own re-

port."

Appellant was not requested to show the earnings of

its Arizona properties, nor did its report purport to

show those earnings (Tr. 64, 65). The statute did not

suggest that such information was desired, nor did the

statute or the Commission's request indicate that any

such theory of assessment as here complained of was

contemplated. The statutes only permitted assessment

according to cash value. The State is not prejudiced

by being restricted to an assessment according to

cash value.

The assessment here complained of represents more

than eight times the cash value of appellant's property

(Tr. 41). Its Arizona property has no intangible value

whatever (Tr. 45). It is impossible, therefore, to find

any basis for this alleged estoppel. As stated in

Arizona v. Copper Queen C. M. Co., 233 U. S. 87, 95:

"Estoppel ordinarily proceeds upon principles

which prevent one from denying the truth of state-

ments upon which others have acted where the

denial would have the effect to mislead them to

their prejudice. In this case the Territory is

undertaking to collect its revenue by certain

statutory proceedings duly provided for that pur-

pose, and it would seem elementary that such en-



forcement of collection must depend upon a valid

assessment as its basis."

The earnings shown by appellant's report represent

in greater part the profits and earnings of its Cali-

fornia properties (Tr. 27, 37). They include the in-

come produced by its transaction of interstate com-

merce (Tr. 24-26, 37). The State Board capitalized

those earnings in constructing the assessment com-

plained of, thereby attempting to tax appellant's Cali-

fornia properties and to place an unconstitutional bur-

den on its transaction of interstate commerce. That the

assessment thus attempted was unlawful and violative

of appellant's rights under the Federal Constitution,

is fully shown in our opening brief. It may not be

validated by the attenuated and fallacious theory of

estoppel now suggested and for which no authority is

cited or available.

IV.

THE TAXES COMPLAINED OF VIEWED AS AN INCOME TAX.

Upon the oral argument, the members of the Court

questioned appellees' counsel as to the real basis of

the assessment complained of; as to what property it

was based upon and as to what property would be

saleable in Arizona upon foreclosure of the state's

lien for these taxes. It was clearly brought out by the

Court's inquiries that a purchaser at tax sale could

not hope to acquire the earning power which produced

the earnings capitalized by the State Board, yet ap-

pellees suggest that appellant's ''Arizona business as



a unit within itself but also still maintaining its proper

relation to the entire business of the Standard Oil

Company of California" would be subject to such

sale (Appellees' Brief, p. 25). It is unnecessary to

comment upon the fallacy of this reasoning (Appel-

lant's Opening Brief, p. 171). But appellees show a

disposition to view these taxes as if levied upon in-

come and seek to support them as such by citing TJ. 8.

Glue Co. V. Oak Creek, 247 U. S. 321 (Appellees' Brief,

pp. 26, 27). These taxes are not levied as income

taxes. Arizona has not enacted any income tax applic-

able to appellant. Granting that net income arising

from interstate commerce is taxable, while gross in-

come is not, this tax is not laid upon net income, but

upon a capitalization of income, which this year multi-

plies it by four and next year may multiply it by ten.

It is laid as a property tax.

The Glue Company case involved the Wisconsin in-

come tax as levied upon a Wisconsin corporation en-

gaged in interstate commerce. Had it involved the

income of a California corporation, a fundamentally

different case would have been presented, and even

then it would not have presented a remote analogy to

the case at bar, wherein tangible real and personal prop-

erty situated in Arizona is valued for taxation by capital-

izing earnings of interstate commerce and of properties

situated in another state.

The taxes here involved are levied as property taxes

and must stand or fall as such. It is futile to view

them as license, privilege, income, franchise or excise

taxes. Yet appellees seek to defend them by citing
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authorities which only have to do with such taxes,

and which are wholly irrelevant here.

V.

APPEILAKT'S ALLEGED LEGAL REMEDY.

In our Opening Brief we cited the only Arizona de-

cision which has permitted a recovery back of taxes

paid under protest (Appellant's Opening Brief, p. 50).

Appellees add nothing on this point (Appellees' Brief,

p. 31). No recovery was had in Southern Pac. Co. v.

Yuma Co., cited by appellees, and Gibson Abstract Co.

V. Cochise Co., also cited, and in w^hich no recovery was

had, is confessed by appellees to be irrelevant because

decided before the adoption of paragraph 4939.

It is suggested by counsel that the remedy which

they say is available to complainant has never been

questioned. Possibly the State authorities will not

now question it. But a remedy which is afforded

by stipulation, or acquiescence, cannot be deemed

an adequate remedy. Appellees refer to an unre-

ported case, said to have been decided by the Fed-

eral Court for the District of Arizona, affirming the

existence of this alleged remedy (Appellees' Brief, p.

31). The fact is that in that case the Federal Court

did not remit the taxpayer to his alleged legal remedy

until the Attorney General had agreed with the tax-

payer, in Judge Sawtelle's presence, that if suit were

brought in the State Court no question would be raised

as to the existence of the legal remedy.

Furthermore it is conceded that if such remedy exists,

it must be pursued independently against each county.



Appellees say that the State will not require this, but

will be satisfied to have the whole matter controlled by

one suit, and that it is wholly optional with appellant

to file one suit or thirteen. But such is not the fact.

Each county handles its own affairs. Statutes of lim-

itation may not be ignored. Moreover the county at-

torney of each county is required by law to file de-

linquent tax suits ''not earlier than sixty days nor

later than six months after the second payment of

such taxes becomes delinquent" (Par. 4917, Eevenue

Laws, p. 67), which is the first Monday in May (Par.

4913, p. 65). So the multiplicity of suits is unavoid-

able, even as to the county taxes. Appellees say

nothing whatever in their brief as to any remedy as

to city and local taxes (Appellant's Opening Brief,

pp. 67-70). They suggest that appellant can sue the

various counties in the Federal Court, but that is

manifestly impossible (Appellant's Opening Brief, pp.

72-74).

We respectfully submit that the decree appealed

from should be reversed and appellant be granted re-

lief as prayed in the bill.

Dated, San Francisco,

March 5, 1919.

EiiLiisrwooD & Eoss,

John M. Ross,

Solicitors for Appellmit.

PiuLiSBUKY, Madison & Sutro,

Oscar Sutro,

Of Counsel.
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Circuit Court of Appeals
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STANDARD OIL COMPANY, A^
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Appellant,
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CHARLES R. HOWE, C. M. ZAN-
DER and RUDOLPH KUCHLER,
members of the Tax Commission

and of the Board of Equalization of

the State of Arizona, H. S. ROSS,
Treasurer and Ex-ofificio Tax Col-

lector of the County of Cochise,

State of Arizona, and JOHN F.

ROSS County Attorney of said

county, S. S/ ACKER, Treasurer

and Ex-ofificio Tax Collector of the

County of Coconino, State of Ari-

zona, and C B. WILSON, County

Attorney of said county, W. W.
BROOKNER, Treasurer and Ex-

oflficio Tax Collector of the County

of Crila, State of Arizona, and

HUGH M. FOSTER, County At-

torney of said county. T- A. Dl^KE
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lector of the County of Graham,

State of Arizona, and W. R. CHAM-
BERS, County Attorney of said

county. PICKENS ANDERSON,
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lector of the County of Greenlee.

State of Arizona, and DAVE W.

No. 3248.



LING, County Attorney of said
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ney of said county, C. M. TAYLOR,
Treasurer and Ex-oflficio Tax Col-
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Countv Attornev of said county,
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Yuma. State of Arizona, and H.
WUPPERMAN, County Attorney

of said county,
Appellees.
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PETITION FOR REHEARING.

To the Honorable Judges of the United States Circuit

Court of Appeals for the Ninth Circuit.

The appellees herein respectfully petition and

apply for a rehearing of the above entitled cause, and

submit the following reasons why such petition should

be granted

:

1. The court seems in its decision to take the

position that the Hoard of Ec[ualization of the State

of Arizona assume the right to tax the earnings of

the appellant. We respectfully submit that the court

has erred in taking this position, and that there was no

effort made to tax the earnings of the appellant. It

was not the contention of the appellees that they have

the right to tax the net earnings of the a])])ellant, Imt

they did contend that they could use the net earn-

ings merely as a method in arriving at the full and

fair cash value of the property of the ai)pellant.

There is no method regulated by statute as to how a

tax commission should arrive at tlie full and fair cash

value of property, and it has been held by very

eminent authority that in the absence of a prescribed

method, the capitalization of net earnings for the

purpose of arriving at a fair cash value of property is

not of itself illegal or unjust. L. & .V. R. R. Co. vs.

Crcciic, 244 V. S. 522.

2. The court in its decision evidently concecTed

the right in Arizona to tax intangible property, but

objects to the act of the State Board of Ec|ualization

in that it did not indicate expressly the valuation



placed upon the intani^ible property of the appellant,

separate from the tangible property, within the

definition of intangible property set forth by the court

as ''franchise, credits, choses in action, and the like."

We believe that in this respect the court has over-

looked the fact that, regardless of the method that

may have been employed, the purpose and ultimate

result of the w^ork of the State Board of Equalization

was to place a fair valuation upon the intangible prop-

erty of the appellant within the State of Arizona.

Intangible property is not always capable of being

defined by a set number of items, but it includes all

those things beyond physical values which make up

the earning power of a corporation, and the only

practical method of arriving at the \alue of intangible

property is a consideration of the net earnings.

Adams Express Co. z's. Ohio State Auditor, 165 U. S.

194.

3. The appellees do not in their brief contend

that the appellant had a remedy in the state court

under paragraph 4887 Revised Statutes of Arizona,

1913. Civil Code, but that it had a remedy under para-

graph 4939 Revised Statutes of Arizona, 1913, which

reads in part as follows:

"No person, company, firm, partnership,

association, cor])oration. bank, or public utility,

upon which a tax shall have been imposed under

any provision of law relating to taxation of real

or personal property shall be permitted for any

reason to test the validit}^ thereof, either as plain-



tiff or defendant, unless the amount of such taxes

shall first have been paid to the county treasurer,

whose duty it is to collect the same, together

with all penalties thereon as in the case of other

taxes. * * * gu^ after payment, action may

be maintained to recover any tax illegally col-

lected in such manner and at such time as may

now or hereafter be provided by law. In case the

amount of the taxes due shall be finally deter-

mined to be less than the amount so paid, the

excess shall be refunded in the manner provided

in Sec. 49 of this act."

That part of Paragraph 4887 (Sec. 49) to which

reference is made in said paragraph 4939, is as follows

:

"If it be determined by the court that the

amount of such assessment is excessive judgment

shall be rendered iii favor of the appellant and

against the county for the amount of taxes which

the court determines to be excessive, with in-

" tei'est thereon at "the rat^ of six per cent per

annimi from the time of such payment, and the

"costs of the appeal, which shall be paid as other

judgments against the county."

\\'hen in our brief we quoted all of said paragra])li

4939, we were not referring to those provisions there-

of prohibiting injunctions, but we were referring to

the provisions of that paragraph which gave the

appellant a full and complete remedy by an action at

law in the state court. We believe that the court

should further consider this question as to the Federal



Court giving relief by injunction when there was a

remedy provided in the state court which we think

adequate.

Your petitioners therefore respectfully submit

that this case should be restored to the docket and a

rehearing granted.

WILEY E. JONES,
Attorney General of the State of

Arizona.

CLYDE M. GANDY,
ALEXANDER B. BAKER,

Assistant Attorneys General.

Solicitors for Appellees.

We certify that the foregoing petition is in our

opinion well founded and is not made for the purpose

of delay. (\ • ^

Assistant Attorneys General,

Solicitors for Appellees.
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Names of Attorneys.

For Defendant and Plaintiff in Error:

FRANK J. HENNESISY, Esq., and SIDNEY

P. ROBERTSON, Esq., San Francisco,

California.

For Plaintiff and Defendant in Error:

UNITED STATES ATTORNEY, San Fran-

cisco, Cal.

UNITED STATES OF AMERICA.

District Court of the United States, Northern

District of California.

Clerk's Oface.

No. 6579'.

THE UNITED STATES OF AMERICA
YS.

BLANCHE GRANCOURT.

Praecipe for Transcript of Record.

To the Clerk of said Court:

iSir: Please prepare transcript on Writ of Error

and include therein the following papers:

Indictment; Demurrer to Indictment; Minute Or-

der, Jan. 10, 1918; Minutes of Trial, Jan. 17, 1918;

Verdict; Motion for New Trial; Motion in Arrest of

Judgment; Minutes of Jan. 19, 1918; Judgment;

Petition for Writ of Elror; Assignment of Error;

Order Allowing Writ of Error; Cost Bond; Bill of

Exceptions and all orders extending time to docket

record on appeal; Original Writ of Error and Origi-
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nal Citation and Stipulation and Order as to Origi-

nal Exhibits.

PRANK J. HEISTNESSY and

iSIDNEY P. ROBERTSON,
Attorneys for Plaintiff in Error.

[Endorsed] : Piled Oct. 2, 1918. W. B. Maling,

Clerk. By C. M. Taylor, Deputy Clerk. [1*]

In the Southern Division of the United States Dis-

trict Court for the Northern District of Califor-

nia^ First Division.

(Indictment.)

Violation Sec. 13, Act May 18, 1917, and Sec. 37,

c. c. u. s.

At a stated term of said court begun and holden

at the City and County of San Prancisco, within and

for the Southern Division of the Northern District

of California, on the first Monday of November, in

the year of our Lord one thousand nine hundred

and seventeen,

—

The Grand Jurors of the United States of Amer-

ica, within and for the Division and District afore-

said, on their oaths present : THAT
BLANCHE GRANCOURT and CHARLES DIAS,

each late of the State and Northern District of Cal-

ifornia, heretofore, to wit, during the month of Au-

gust, and on or about the seventeenth day of said

month, in the year of our Lord one thousand nine

*Page-number appearing at foot of page of original certified Transcript

of Eecord.



The United States of America. 3

hundred and seventeen, in violation of the Act of

May 18th, 1917, section 13 thereof, which said Act

is entitled: "An Act to authorize the President to

increase temporarily the Military Establishment of

the United ^States," and the order of the Secretary

of War made on the 25th day of July, 1917, in pur-

suance of said Act, wherein and whereby it was

made unlawful for houses of ill-fame, brothels,

bawdy or assignation houses, to be set up or kept

mthin five miles of any military camp, station, fort,

post, cantonment, training or mobilization place be-

ing used for military purposes by the United States,

the said Blanche Grancourt and Charles Dias did, at

San Francisco, in the Southern Division of the

Northern District of California, during the times

aforesaid, unlawfully, wilfully and knowingly keep a

house of ill-fame at number 531-A Jackson Street m
said city and county of San Francisco, Division and

District aforesaid, in which, as defendants then and

there well knew, prostitution was carried on; that

said house of ill-fame is and was, at all of the times

mentioned herein, within five miles of a military

post, to \\it. Fort Mason and the Presidio [2] of

San Francisco, both of which, during all of said

times herein mentioned, were and now are bemg

used for miUtary pui-poses of the United States.

AGAINST the peace and dignity of the United

States of America, and contrary to the form of the

statute of the said United Spates of America in such

case made and provided.

SECOND COUNT.

And the Grand Jurors aforesaid, on their oaths
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aforesaid, do further present: THAT
BLANCHE GRANCOURT and CHARLES BIAS,
hereinafter called the defendants, each late of the

State and Northern District of California, did, at

San Francisco, in the Southern Division of the

Northern District of California, during the month of

August, and on or about the seventeenth day of

said month, in the year of our Lord one thousand
nine hundred and seventeen, in violation of section

13' of the Act of May ISth, 1917, entitled: ''An Act
to authorize the President to increase temporarily

the Military Establishment of the IJnited States,"

and the order of the Secretary of War made on the

25th day of July, 1917, in pursuance of said Act,

wherein and whereby it was made unlawful for

houses of ill-fame, brothels, bawdy or assignation

houses to be set up or kept within five miles of any
military camp, station, fort, post, cantonment, train-

ing or mobilization place being used for military

purposes by the United States, the said defendants

did, at San Francisco, in the Southern Division of

the Northern District of California, during the times

aforesaid, unlaT\^ully, wilfully and knowingly re-

ceive and permit to be received in a certain build-

ing or structure at 531-A Jackson Street in San
Francisco, aforesaid, certain women, the names of

whom are to the Grand Jurors aforesaid, unknown,

for the purpose of prostitution; that said building

or structure is and was at all of the times mentioned

herein, within five miles of a military post, to wit,

Fort Mason and [3] the Presidio of San Fran-

cisco, both of which during all of the times herein
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mentioned, were and now are being used for mili-

tary purposes of the United States.

AGAINST the peace and dignity of the United

States of America, and contrary to the form of the

statute of the said United States of America in such

case made and provided.

THIRD COUNT.

And the Grand Jurors aforesaid, on their oaths

aforesaid, do further present: THAT

BLANCHE GRANCOURT and CHARLEiS DIAS,

hereinafter caUed the defendants, each late of the

State and Northern District of California, did, at

San Francisco, in the Southern Division of the

Northern District of California, during the month

of August, and on or about the tenth day of said

month, in the year of our Lord one thousand nine

hundred and seventeen, knowingly and feloniously

combine, conspire, confederate and agree together

and with divers other persons whose names are to

the Grand Jurors aforesaid, unknown, to commit an

offense against the United States, that is, to say,

the offense of knowingly and wilfully violating sec-

tion 13 of the Act of May 18th, 1917, entitled: "An

Act to authorize the President to increase tempor-

arily the Military Establishment of the United

States," and the Order of the Secretary of War

made on the 25th day of July, 1917, in pursuance of

said Act, wherein and whereby it was made unlaw-

ful for houses of ill-fame, brothels, or bawdy houses

to be set up or kept within five miles of any mili-

tary camp, station, fort, post, cantonment, training

or mobilization place being used for military pur-
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poses of the United States, that is to say

:

They, the said defendants, did, at the time and
place aforesaid, and while the United States of Amer-
ica was at war with the German Empire, as aforesaid,

unlawfully, knowingly and feloniously conspire,

combine, confederate and agree together, and with

said [4] divers other persons whose names are to

the Grand Jurors aforesaid, unknown, to keep and

set up within five miles of certain military posts, to

wit, the Presidio of San Francisco and Fort Mason,

San Francisco (which said Presidio of San Fran-

cisco and Fort Mason were, during all the said times

as defendants then and there well knew, being used

for military purposes by the United States), certain

houses of ill-fame, brothels and bawdy-houses; and

to receive within certain places, structures and

buildings located within five miles of the Presidio of

San Francisco and Fort Mason, w^hich places, struc-

tures and buildings were, as defendants and each of

them then and there w^ell knew, used for purposes of

lewdness, assignation and prostitution; and to per-

mit persons to remain for immoral purposes in said

places, structures and buildings.

And the Grand Jurors aforesaid, on their oaths

aforesaid, do further present that the said conspir-

acy and agreement between the said defendants and

the said other persons whose names are to the

Grand Jurors aforesaid unknown, was continuously,

throughout all the time from and after the said

tenth day of August, 1917, and at all of the times

herein mentioned, and particularly at the time of the

commission of each and all of the overt acts in this
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indictment set forth, in existence and in course of

execution.

And the Grand Jurors aforesaid, on their oaths

aforesaid, do further state that in furtherance of

said conspiracy, and to effect and accomplish the

object thereof, the said defendants Blanche Gran-

court and Charles Dias did, at San Francisco, in the

Southern Division of the Northern District of Cali-

fornia, during the month of August, and on or about

the 17th day of said month, in the year of our Lord

one thousand nine hundred and seventeen, wilfully,

knowingly and feloniously keep and run a house of

ill-fame wherein prostitution and immorality was

carried on, to wit, at 531-A Jackson Street, San

Francisco, aforesaid.

And the Grand Jurors aforesaid, on their oaths

aforesaid, [5] do further state that in further-

ance of said conspiracy, and to effect and accomplish

the object thereof, the said defendants Blanche

Grancourt and Charles Dias did, at San Francisco,

in the Southern Division of the Northern District

of California, during the month of August, and on

or about the 17th day of said month, in the year of

our Lord one thousand nine hundred and seventeen,

wilfully, knowingly and feloniously receive and

permit to be received in a certain building or struc-

ture at number 531-A Jackson Street, certain

women, whose names are to the Grand Jurors afore-

said unknown, for immoral purposes.

AGAINST the peace and dignity of the United

States of America, and contrary to the form of the
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statute of the said United States of America in such

case made and provided.

JOHN W. PRESTON,
United States Attorney.

A true bill.

GEORGE R. CHAMBERS,
Foreman.

[Endorsed] : Filed Jan. 4, 1918. W. B. Maling,

Clerk. By T. L. Baldwin, Deputy Clerk. [6]

In the District Court of the United States, Northern

District of California, First Division.

UNITED STATES OF AMERICA
vs.

CHARLES DIAS and BLANCHE GRANCOURT,
Defendants.

Demurrer to Indictment.

Now come the defendants and demurring to the in-

dictment herein, for grounds of demurrer, allege

:

L
That said indictment does not nor does any coimt

therein contained charge or state facts sufficient to

constitute a public offense under the laws of the

United States, against said defendants or either of

them.

Wherefore, defendants pray that judgment be en-

tered herein, dismissing and discharging them of

said Indictment.

FRANK J. HENNESSY,
Attorney for Defendants.
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[Endorsed]: Filed Jan. 10, 1918. Walter B.

Maling, Clerk. [7]

At a stated term of the District Court of the United

States, for the Northern District of California,

First Division, held at the courtroom thereof,

in the city and county of San Francisco, State

of California, on Thursday, the 10th day of Jan-

uarj^, in the year of our Lord one thousand nine

hundred and eighteen. Present: The Honor-

able OSCAR A. TRIPPET, District Judge.

No. 6579.

UNITED STATES OF AMERICA
vs.

BLANCHE GRANCOURT et al.

Minutes of Court—January 10, 1918, Arraignment,

Plea and Order Overruling Demurrer to Indict-

ment.

The defendants, Blanche Grancourt and Charles

Dias, each being present in person and with their at-

torney, Frank J. Hennessey, Esq., were arraigned,

waived the reading of the indictment, and presented

and filed a demurrer to the indictment which demur-

rer was submitted and being fully considered, it was

ordered that said demurrer be and the same is hereby

overruled. Thereupon the defendants being asked

what was their plea to the indictment, each said "not

guilty." Upon motion of J. E. Colston, Esq., Assist-

ant United States Attorney, it is ordered that this

case be set for trial on January 17, 1918. [8

J
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At a stated term of tbe District Court of the United

States, for the Northern District of California,

First Division, held at the courtroom thereof,

in the city and county of San Francisco, State

of California, on Thursday, the 17th day of Jan-

uary, in the year of our Lord one thousand nine

hundred and eighteen. Present: The Honor-

able MAURICE T. DOOLING, District Judge.

No. 6579.

UNITED STATES OF AMERICA
vs.

BLANCHE GRANCOURT et al.

Minutes of Courts-January 17, 1918—Trial.

This case came on regularly this day for trial, the

defendants being present in person and with their

attorney, Frank J. Hennessey, Esq., and J. E. Col-

ston, Esq., Assistant United States Attorney, being

present for the Government. And the following-

named persons, to wit

:

H. R. Scott, Leon P. Lowe,

Edward N. Neuwald, S. G. 0'. King,

Peter Hamilton, A. G. Albertson,

Frank A. Smith, Bernard Reiss,

Albert B. Southard, Forest W. Carey,

Fred H. Meyer, A. Eloesser,

twelve good and lawful jurors, were, after being ex-

amined under oath, duly impaneled and sworn to try

the issues joined herein. Mr. Colston made the

opening statement to the Court and jury on behalf

of the Government. Fredk. O. Biermann, Marvin E.
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Dowell, Eoy N. Crowder, Geo. J. Olinimus, Charles

Goff, Thos. J. McKeon and John A. Johnson were

sworn and testified on behalf of the Government and

the Government rested. Blanche Grancourt was

sworn and testified on behalf of defendants and de-

fendants introduced in evidence and filed their ex-

hibits marked ''1," "2," "3," ''4," ''5," "6," ''7,"

''8" and '^9," and defendants rested. In rebuttal

Geo. J. Ohnimus and Marvin E. Dowell were re-

called and testified for the Government. [9] The

evidence being closed, counsel made their arguments

to the Court and jury, at the conclusion of which the

Court having instructed the jury, they retired at

3:10 o'clock P. M. to deliberate upon their verdicts.

At 4:05 o'clock P. M., the jury returned into court

and being asked if they had agreed upon their ver-

dicts, they answered that they had and returned the

following verdicts which were ordered recorded,

namely: "We, the Jury, find Blanche Grancourt, the

defendant at the bar, guilty on the First Count of

the Indictment, and Guilty on the Second Count of

the Indictment, and not guilty on the Third Count of

the Indictment. L. P. Lowe, Foreman,"—and

"We, the Jury, find Charles Dias, the defendant at

the bar not guilty on the First Count of the Indict-

ment and not guilty on the Second Count of the In-

dictment and not guilty on the Third Count of the

Indictment. L. P. Lowe, Foreman," Ordered

that the jury be discharged, that said defendant,

Charles Dias, go hence without day and that his bond

be exonerated and the surety on his bond discharged.

Ordered that this case be continued to January 19,
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1918, as to defendant, Blanche Grancourt, for judg-

ment. * * * [10]

In the District Cornet of the United States, in and

for the Southern Division of the Northern Dis-

trict of California.

No. 6579.

UNITED STATES OF AMERICA
vs.

BLANCHE GRANCOURT.

Bill of Exceptions.

BE IT REMEMBERED, that heretofore, the

Grand Jury of the United States, in and for the

Southern Division of the Northern District of Cali-

fornia, did file and return in, to and before the above-

entitled court its indictment against the defendants

Blanche Grancourt and Charles Dias, and thereafter

the said defendants appeared in court, and upon be-

ing called to plead to said indictment, each filed a de-

murrer to said Indictment, as shown by the record

herein, and the said demurrers being overruled by

the Court, the said defendants duly pleaded not

guilty, as shown by the record herein, and the cause

being at issue, the same came on for trial on the 17th

day of January, 1918, before the Hon. M. T. Dooling,

District Judge, and a jury duly empaneled, the

United States being represented by James E. Col-

ston, Esq., and the defendants being represented by

Frank J. Hennessy, Esq., the following proceedings

were had

:
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Testimony of Fred 0. Biermann, for the

Grovernment.

FRED O. BIERMANN, called as a witness for the

United States, being first duly sworn, testified as

follows

:

Mr. COLSTON.—Q. What is your occupation'?

A. Police officer in the city and county of San

Francisco.

Q. Were you a police officer during the month of

August, 1917'?' A. I was. [11]

Q. What, if any, detail were you w^orking on dur-

ing that month'?

A. I was attached to the Morals Squad, under the

supervision of Lieutenant Charles Goff.

Q. What special duties were you performing'?

A. We had orders to suppress vice and the selling

of liquor to soldiers.

Q. Did you during the month of August see Mrs.

Grancourt or Mr. Dias ? A. I did.

Q. Where did you see them'?i

A. I saw them in the rooming-house conducted by

them at 531-A Jackson Street.

Q. Is this rooming-house within five miles of Fort

Mason or the Presidio '? A. I should think so.

Q. Do you knowf A. I don't know.

Q. Can you state if it is or is not ?

A. I would state that it is.

The COURT.—Is there any question made about

the distance'?

Mr. HENNESSY.—I don't thmk so. I think it

is within the five-miles limit.

Mr. COLSTON.—Q. Are they used for military
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purposes by the United States Government?!

A. Yes.

EXCEPTION No. 1.

Q. Tell the gentlemen of the jury of your visit to

5'31-A Jackson Street, San Francisco, and any con-

versation had with these defendants regarding the

character of the inmates of their house, and also any

conversation had by any of the inmates and you in

the presence of the defendants, Mrs. Grancourt and

Mr. Dias.

A. The night in question, August 17th, about

9:15 P. M., we entered this place known as the ''Co-

lumbus Rooms," at 531-A Jackson Street. At the

head of the stairs we met Mrs. Grancourt. We
started to look through the house, and I asked if any

of the girls were in the house. So we went upstairs

afterwards and Officer Dowell found a soldier in one

of the rooms, with one of the girls.

Q. Was that in your presence f

A. I went upstairs and saw them [12] there

myself. In another of the rooms further down the

hall, we finally got into that room and found another

soldier in that room with another one of the women

;

he was hiding behind a door. I took the both men

out and conferred with Mr. Dias and Blanche Gran-

court and the women, and they made a statement to

the effect that they had come into the place just

shortly before we did.

The COURT.—The women <?

A. No, the men. The statement of the men in the

presence of the women and the two defendants was
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to the effect that they had just come into the place

shortly before we had. As they came to the head of

the stairs they met Blanche Grancourt, and they

asked her if there were any women in the house

—

Mr. HENNESSY.—We object to that as hearsay.

The COURT.—The objection is overruled.

Mr. HENNESSY.—Exception.

EXCEPTION No. 2.

A. (Contg.) When they came in there they said

when they arrived they asked her if they had any

women in the house and she said, "Yes."

Mr. HENNESSY.—That is objected to as hear-

say.

The COURT.—Do I understand that this was in

the presence of both of the defendants and of the

girls'?

Mr. COLSTON.—Is that right?

A. The statement—I made a few notes and the

soldiers signed them. I have the statements here.

Mr. HENNESSY.—We object to that statement.

The COURT.—We want your recollection of what

the soldiers said, and what reply, if any, the defend-

ants made.

EXCEPTION No. 3.

A. (Contg.) The soldiers said,—one soldier, L.

Selby, said, that [13] that he was invited to take

his pick of the three women in room 2, and he picked

out a girl and took her to one of the rooms ; and while

there she made a price of $1.50 to him. The other

soldier said he came in with his friend. At the

head of the stairs he met Blanche Grancourt and he
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was invited to take his pick ; he picked out one of the

girls; they walked upstairs, and the landlady,

Blanche Grancourt, followed them up to the stairs.

They went to this certain room and he had been in

there a very short time with the girl, she told him to

keep quiet, the police were in the house ; that he had

not gotten to the point of making any price. The

defendants in the action did not say one way or the

other, whether it was true, or not.

Mr. COLSTON.—Q. Do you know the names of

these women? A. I do.

Mr. HENNESSY.—I would like to move to strike

out all of the officer's testimony of the statement

made by the soldiers on the ground it is hearsay.

The COURT.—The motion is denied.

Mr. HENNESSY.—Exception.

EXCEPTION No. 4.

Mr. COLSTON.—Q. Who were these women?

A. One of the girls was Alice Newman, one was

Paulet Dupont.

Q. Do you recognize these as pictures of any of

the women in question f

A. This woman right here is one of them.

Q. Pauline Dupont? A. Yes.

Q. What did she do for a living?

A. Prostitute.

Mr. HENNESSY.—We object to that as incom-

petent, irrelevant and immaterial.

The COURT.—Overruled.

Mr. HENNESSY.—Exception. [14]
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EXCEPTION No. 5.

Mr. COLSTON.—Q. Are these the pictures there

of those two ? A. No.

Q. Did you see either one of these women in this

house?

A. Yes ; and arrested by me out of that house on

that night.

Mr. HENNESSY.—I move to strike out the an-

swer.

The COURT.—Motion denied.

Mr. HENNESSY—Exception.

EXCEPTION No. 6.

Mr. COLSTON—Q. Goldie and Blanche were

taken out % A. Yes.

Q. What did she do for a living?

Mr. HENNESSY.—The same objection.

The COURT.—Overruled.
Mr. HENNESSY.—Exception.
A. Prostitution.

EXCEPTION No. 7.

Mr. COLSTON.—Q. What does she do for a liv-

ing?

Mr. HENNESSY.—The same objection, ruling

and exception.

The COURT.—Yes.
A. She is a prostitute.

Mr. COLSTON.—I desire to offer these photo-

graphs in evidence as Govermnent Exhibit No. 1.

Mr. HENNESSY.—We object to them as incom-

petent, irrelevant and immaterial.
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The COURT.—I do not think the photographs

show anything.

Mr. COLSTON.—I will only offer them for identi-

fication.

Q. Mr. Biermann, do you know when these pho-

tographs were made, or by whom? [15J

Mr. HENNESSY.—We object to that as incompe-

tent, irrelevant and immaterial.

The COURT.—Sustained. This witness has tes-

tified that these women were prostitutes, and that

they were there.

EXCEPTION No. 8.

Mr. COLSTON.—Q. Do you know how long these

women lived there ?

Mr. HENNESSY.—Objected to as incompetent,

irrelevant and immaterial. I think he should con-

fine himself to the periods charged in the indictment.

The COURT.—I don't think so. I would not want

him to wander too far afield. The objection is over-

ruled.

Mr. HENNESSY.—Exception.
A. To my knowledge they had been there some few

months prior to this.

Mr. COLSTON.—Q. Did you see any other

women there ? A. Outside of these women ?

Q. Yes.

A. I have on other occasions, when other arrests

have been made, other women were there.

Q. On the night in question, how many arrests

were made from this place f

Mr. HENNESSY.—Objected to as incompetent,
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irrelevant and immaterial.

The COURT.—That is wholly immaterial.

Mr. COLSTON.—Q. How many people did you

see there on this night in question?'

A. There were the two defendants ; four prosti-

tutes, and 2 soldiers.

Q. Did you have any conversation with the de-

fendants as to who was running the place ?

A. I did.

Q. Who did they say was the proprietors or run-

ning the placed

A. Mr. Dias; in the presence of Blanche Gran-

court he stated [16] they were man and wife, and

that they had run it for some time past.

Cross-examination.

Mr. HENNESSY.—Q. Mr. Biermann, does Bias

speak English *?

A. Well enough to be understood.

Q. Do you know whether he understands the Eng-

lish language?'

A. From the questions I put to him and the an-

swer he gave, he seemed to.

Q. You are quite sure that he told you that

Blanche Grancourt and he were man and wife?

A. That is what he told me.

Q. That he and she were keeping this house?

A. Yes.

Q. Who were the soldiers that went up there on

this evening, the 17th of last August?

A. One was Al. Selby, Company E, 5th Regiment,
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and the other was Louis Jones, same company, and
the same regiment.

Q. Were they sent out by the so-called Morals

Squad of the police department ?

A. They were not.

Q. Had you seen them a short time before they

went into this house on that evening f

A. No, I had not.

Q. You are quite sure that Jones stated in the

presence of the defendants on that evening they told

him to take his pick of any girl ? A. I am.

Q. Had you seen either Selby or Jones prior to

the evening of the 17th of August ? A. I had not.

Q. Were you present in the Commissioner 's office

in this building at the preliminary hearing of this

case? A. I was.

Q. Do you recollect the statements made by Mr.

Jones upon that occasion?

A. I recollect them, yes.

Q. You recollect upon that occasion Mr. Jones

stating that when he came into the house he had no

conversation at all with either of these defendants'?

A. I cannot recall that. [17]

Q. Will you state that he did not so testify before

the commissioner?

A. I would not state because my memory does not

serve me, that was so far back.

Q. It is not quite as far as the 17th of August, is

it?

A. On that date it is much different.
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The COURT.—I don't see the materiality of that

cross-examination.

Mr. HENNESSY.—The soldiers are not going to

be here to-day. I expected they would be here. I

simply want to get the officer's best recollection as to

what Jones testified to test his credibility.

The COURT.—No. He has testified that he

heard a certain thing on the 17th of August ;
what

anybody else testified at another examination—that

is absolutely immaterial, unless that witness is on

the stand and the testimony is introduced for the

purpose of contradicting him.

Mr. HENNESSY.-^Q. What time in the evening

was it that you went up there ^' A. About 9 :15.

Q. Who were with youf

A. Officer Dowell and officer McKeon.

Q. And you found Mr. Jones in the room with a

girl? A. I did.

Q. You also found Mr. Selby in a room with a

girn A. I did.

Q. Were any acts of prostitution committed in

these rooms'? A. I don't know.

Q. Where was the defendant Dias when you went

into the house on the 17th of August "?

A. He was back in the kitchen.

Q. He was working back there?

A. Yes, in the kitchen.

Q. Where is this house located?

A. It is very near the corner of Columbus Avenue

and Jackson Street.

Q. It occupies the two upper floors of the building?
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A. Yes.

;Q. Known as the Columbus Rooming House ?

A. Yes.

'Q. How many rooms in the lodging-house I

A. Well, I guess in the [18] neighborhood of

a dozen.

Mr. HENNESSY.—I think that is all.

Testimony of Marvin E. Dowell, for the

Government.

MAEVIN E. DOWELL, called as a witness for

the United States, being first duly sworn, testified as

follows

:

Mr. COLSTON.-^Q. What is your occupation?

A. Police of&cer in the city and county of San

Francisco.

Q. Under w^hose direction are you ?

A. Lieutenant Charles Goff.

Q. Were you working under his direction during

the month of August, 1917 f A. I was.

Q, What special duties were you performing dur-

ing that month?'

A. Looking after the suppression of houses of

prostitution and the sale of liquor to soldiers, etc.

Q. Did you visit the premises known as 531-A

Jackson Street during the month of August?

A. I did.

Q. Did you see the defendants Mrs. Grancourt

and Dias ? A. I did.

Q. Who visited that place with you, officer?

A. I was there with Corporal Biermann and Offi-
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cer McKeon; if I remember right, it appears as if

Mr. McCarthy was with us that night; it I would not

be positive ; to the best of my recollection he was.

Q. Did you see these defendants on that occasion?

A. I did.

Q. Did you have any conversation with them, or

did Officer McKeon or Corporal Biermann, in your

presence ?

A. Corporal Biermann had a conversation with

them and I questioned them myself.

Q. Did you see any women in the premises other

than Mrs. Grancourt? A. I did.

Q. Do you know the names of those women?

A. I do.

Q. What are their names?

A. There was Jane Dubois, Paulet Dupont and

Alice Newman. [19]

EXCEPTION No. 9.

Q. Do you know what the occupation of these

women is?

Mr. HENNESSY.—Objected to as irrelevant, in-

competent and immaterial.

The COURT.—Overruled.
Mr. HENNESSY.—Exception.
A. I do.

Mr. COLSTON.—Q. What is their business?

A. Known prostitute.

Q. All of them? A. Yes.

Q. Did you see anyone else on the premises besides

the two defendants on the occasion of which you are

speaking? A. I did.
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Q. Who else did you see f

A. Al, Selby, a soldier from Company E, 5tli Regi-

ment, and Louis Jones, from the same company.

:Q'. Do you know what their occupations are ?

A. United States soldiers.

EXCEPTION No. 10.

Q. Did you hear any conversation between these

soldiers in the presence of the defendants here ?

A. I did.

•Q. Tell what took place in the hearing of the de-

fendants.

Mr. HENNESSY.—I object to any statement

made by the soldiers on the ground that is is hearsay.

The COURT.—The objection is overruled.

Mr. HENNESSY.—Exception.
A. We brought the soldiers into a room with the

women, the women that were arrested and the two

defendants, and they said they had come up into the

rooming-house a few minutes previous to our coming

into the place; that they rang the bell, and that

Blanche Grrancourt opened the door, and they asked

if they had any women, any girls. She said they

did. They came upstairs; she took them into room

2 ; she told them to pick out the girl they wanted.

[20] Louis Selby picked out Paulet Dupont and

took her up to room 11 ; Louis Jones, he picked ,out

Alice Newman and took her to room 11. Selby stated

that he was given a price of $1.50 for the purpose of

prostitution.

Q. Were all four of them in the same room—two

women and two men in the same room f
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A. When we were questioning them they said so.

Q. Where did you see Selby first, in what room?
A. After I entered the place I went up to room 11,

room 12, and found L. Selby in room 12 with Paulet
Dupont. She was only clothed in a chemise or
night-shirt

; he had his clothes, his trousers off. She
was examining his private parts when I walked into

the room.

Q. Where did you see this other soldier?

A. I found him in room 11. I found him with
Alice Newman.

Q. What is that you have in your hand, Mr. Dow-
ell?

A. That is data I took down at the time of the

arrest. The statements that were made; the rooms
that I found these people in, and the statements that

were made in the presence of the defendants.

Q. At that time? A. Yes.

Q. What statement, if any, did either of the de-

fendants make regarding who was running the

house ?

A. Corporal Biermann questioned Blanche Gran-
court and Mr. Dias ; they said they were man and
wife ; and they had been married for the past thirty-

one years, and had been conducting the house for

several months.

Q. Did you see any other man in the house other

than the two soldiers that you spoke of on that oc-

casion? A. The defendant.

Q. (Contg.) And the defendant?

A. I saw no one else.
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Q. Did you during the month of August at any

other date visit this place ?'

A. I have visited the place probably 30 or 40

times in the past few months. [21]

Q. During the month of August, 1917, did you

visit it at any other time than that ? A. Yes.

Q. Did you find any prostitutes on the premises ?

A. I did, yes, sir.

Q. When was that? A. On August 4th.

Q. Who did you find there then %

A. I found Jane Dubois and Paulet Dupont.

EXCEPTION No. 11.

Q. What do they do for a living^

Mr. HENNESSY.—Objected to as immaterial, ir-

relevant and incompetent.

The COURT.—The same ruling.

Mr. HENNESSY.—Exception.
A. They are prostitutes.

EXCEPTION No. 12.

Mr. COLSTON.—Q. What happened on August

4th, Mr. Dowell?

A. On August 4th Officer Ohnimus and myself

sent a young man that we had working with us by

the name of Roy Crowder into the premises ; he was

solicited for the purpose of prostitution.

Mr. HENNESSY.—I move to strike out the an-

swer unless it occurred in the presence of the de-

fendants.

Q. Did Officer Crowder make any statement in the

presence of the defendants ?
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A. He made a statement in the presence of Mr.

Dias.

Q. What statement did he make in the presence

of Mr. Dias^

Mr. HENNESSY.—Objected to as immaterial, ir-

relevant and incompetent.

The COURT.—Overruled.

Mr. HENNESSY.—Exception.

A. He says he was solicited for the purpose of

prostitution; that he went up to the place and was

solicited for the purpose of [22J prostitution and

was stated a price.

Q. Did he state who he saw upon entering the

premises %

A. Jane Dubois, if I remember correctly, is the

woman he pointed out.

Q. Officer Ohnimus was with you on that occa-

sion"? A. He was, yes, sir.

Q. Did you see anyone else on that occasion ?

A. If I remember correctly, Blanche Grancourt

was in bed. I know on several occasions,—to the

best of my knowledge, she was in bed that night.

Q. You have been there on a great many occa-

sions ? A. Yes, sir.

Cross-examination.

Mr. HENNESSY.—Q. Had you seen Mr. Selby

earlier on the evening of August 17th?

A. I never seen the man before I met him in the

room that night.

Q. Had you seen Jones before %

A. I never saw him before.
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Q. Do you know whether these two soldiers had
been sent up to the room by the morals squad ?

A. Not to my knowledge; I don't know; no, sir. ^

:Q. What did the defendants say when this con-

versation was had with the soldiers in the presence

of the defendants on the evening of August 17 ; did

they make any statements ?'

A. To the best of my knowledge Blanche Gran-

court denied it.

Q. Did Dias say anything?

A. Not any more than that they were man and

wife and they had been married for the past 31

years.

Q. You are quite sure that Dias made that state-

ment? A. Positive of it.

Q. As a matter of fact, don't you know that Dias

does not speak English?

A. He speaks very good English; I have talked to

him on a great many occasions ; he speaks very good

English.

Q. Where was Dias on the evening of August

17th, when you went [23] into the house ?

A. He was in the kitchen; he had an apron on,

washing dishes, if I remember correctly.

Q. Of your own knowledge you don't know what

occurred when the soldiers went into the house—you

were not present?

A. When they first entered the place?

Q. Were you present?

A. Only the statements that they made.

Q. That is the only information you have upon

the subject? A. That is all; yes.
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ROY N. CROWDER, called as a witness for the

United States, being first duly sworn, testified as fol-

lows :

Mr. COLSTON.—Q. Mr. Crowder, were you in

San Francisco on the 4th of August, 1917 ?

A. I was.

Q. Did you see Mr. Dias or Mrs. Grancourt on

that dayf A. I saw Mr. Dias.

Q. Where did you see him ?>

A. In the back end of the hall.

•Q. Where? A. 531-A Jackson Street.

Q. Did you see this lady there on that occasion?

A. I did.

Q. What name did she give you, if any?

A. I ain't sure ; I am not sure of the name ; I think

it was Mascott.

EXCEPTION 13.

Q. Did you have any conversation with Mr. Dias

on that occasion ?

Q. I confronted with Mr. Dias after the raid was

made. I stated before him that I had been solicited

in the house for prostitution.

Mr. HENNESSY.—Objected to as incompetent,

irrelevant and immaterial.

The COURT.—Overruled.
Mr. HENNESSY.—Exception.
Mr. COLSTON.—Q. When you first went to the

house, who did you see ?

A. I saw this woman there and another woman.

[24]
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Q. Did you see Mr. Dias when you first appeared ?

A, Not at that time ; no, sir.

Q. Did you visit any room in there ?i A. I did.

Q. Who conducted you to the room, if anyone ?

A. That woman there.

Q. That woman whose picture I just showed you?

A. Yes.

Q. Did you have any conversation with her ?

A. I did.

Q. What was the nature of your conversation?

Mr. HENNESSY.—We object to this; it does not

appear it occurred in the presence of the defend-

ants, and it is hearsay.

The COURT.—Overruled.
Mr. HENNESSY.—Exception.

A. She led me to room 3; I remember of asking

her name ; I am not sure as to what name she gave

me, but I think it was Mescott. I think I asked her

the price. She said $1.50. A little later Officer

Dowell came up and put them under arrest.

Q. Had you ever seen this woman before?

A. No.

Q. Did anyone give you a letter of introduction to

her? A. No.

Cross-examination.

Mr. HENNESSY.—Q. When did this occur?

A. About 9 :40 on August 4th.

Q. By whom were you employed at that time ?

A. I was being employed by the State Law En-

forcement League.



The United States of America. 31

(Testimony of Roy N. Crowder.)

Q. And working in co-operation with the morals

squad? A. Yes.

Q. Did you have any conversation with Mr. Dow-

ell, Mr. Biermann or with any member of the morals

squad before going up in the house? A. I did.

Q. Did you go up in the house on that evening at

their suggestion? A. I did.

Q. When you went into the house whom did you

see first? -

1

A. I met this woman that I identify in the pic-

ture. [25]

Q. Then you had a conversation with her ?

A. I did.

Q. That was not in the presence of either of the

defendants, Dias or Grancourt? A. No, sir.

Testimony of George J. Ohnimus, for the

Grovemment.

GEORGE J. OHNIMUS, called as a witness for

the United States, being first duly sworn, testified as

follows

:

Mr. COLSTON.—Q. What is your occupation?

A. Policer officer, city and county of San Fran-

cisco.

Q. How long have you been such ?

A. The past 11 years.

Q. Do you know the defendants here, Blanche

Grancourt and Dias? A. Yes.

Q. Where do they live ?

A. 531-A Jackson Street.

Q. How long have they been living there ?

A. Quite a long time.
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;Q. Who was running that place?

A. I always understood that she was the landlady.

'Q. Were you there during the month of August,

1917? A. Yes.

EXCEPTION No. 14.

Q. Do you recognize either of these photographs ?

A. Yes, I do.

Q. Have you known either one of these women for

any length of time ? A. Since 1912.

Q. Where did you first meet them ?

Mr. HENNESSY.—Objected to as immaterial, ir-

relevant and incompetent.

The COURT.—Overruled.
Mr. HENNESSY.—Exception.
A. In a house of prostitution in the segregated

section of San Francisco.

Mr. COLSTON.—Q. You were detailed on that, to

work in that district, were you? A. Yes, I was.

Q. Did you ever see either one of these women at

531-A Jackson Street? A. Yes. [26]

Q. How many of them ? A. All of them.

EXCEPTION No. 15.

Q. What do these women do for a living, Mr.

Ohnimus ?

Mr. HENNESSY.—Objected to as immaterial, ir-

relevant and incompetent.

The COURT.—Overruled.
Mr. HENNESSY.—Exception.
A. Prostitutes.

Mr. COLSTON.—Q. Did you see these women

there during the month of August? A. Yes.
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Q. How do you know them to be prostitutes ^

A. They registered in the Municipal Clinic as

such.

Q. The pictures were taken for that purpose, were

they? A. Yes.

Q. That is how they came into the possession of

the Police Department % A. Yes.

EXCEPTION No. 16.

Q. What was the character during the month of

August of the women at 531 Jackson Street ?

Mr. HENNESSY.—Objected to as immaterial, in-

competent and irrelevant.

The COURT.—Overruled.

A. Every woman I have ever seen in that place

were prostitutes.

Mr. COLSTON.—Q. On August 4th were you on

those premises ? A. Yes, I was.

Q. Did you have any conversation with anyone in

the presence of either of the defendants here, or with

the defendants themselves?'

A. Not with the defendants at the time.

Q. Did you have any conversation with any-

one in the presence of the defendants ?

A. With Dias at the time. [27]

Q. Do you remember what conversation took place

in the presence of Dias %

A. I really cannot recall the exact words.

Q. You saw him there on that day, did you?

A. Yes, I did.

Q. Did he make any statement to you as to who

was conducting this house ?
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A. We had spoken to him on previous occasions

in regard to the conditions that existed there ; he said

nothing, he simply walked away on that occasion. I

think they arrested him for conducting a house of

prostitution.

Q. Did you see Roy Crowder there on August 4th'?

A. Yes, I did.

Q. Who was he with'?

A. He was in company with one of these women.

Q. Which one of the women was he in company

with? A. Paulet Dupont.

Q. What does she do for a living ?

A. She is a prostitute.

Cross-examination.

Mr. HENNESSY.—Q. When you saw Crowder

and this woman, they were not in the presence of

either of the defendants? A. No, sir.

Q. You said it was your understanding that

Blanche Grancourt conducted this house ?

A. That is what she informed me when I asked

her on previous occasions.

Q. She told you she conducted the house ?

A. Yes.

Q. Do you know how long she had been there con-

ducting this lodging-house ?

A. Quite a length of time.

Testimony of Charles G-off, for the Grovernment.

CHARLES GOFF, called as a witness for the

United States, being first duly sworn, testified as

follows

:
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Mr. COLSTON.—Q. What is your occupation?

A. Lieutenant of Police.

Q. Were you such lieutenant during the month of

August, 1917? A. I was. [28]

Q. During the months of August did you see either

of these defendants? A. I did.

Q. Where did you see them ?

A. At 531-A Jackson Street.

Q. Did you have any conversation with anyone

else in their presence ? A. I did.

Q. Tell the jury and the Court what took place in

the presence of the defendants, what was said in the

presence of the defendants, and what conversation

was had by you, or anyone else in the presence of the

defendants.

A. Sergeant Smith of the provost guard and my-

self went over to the premises at 531-A Jackson

Street; when we arrived there Corporal Biermann

had the two soldiers and four girls in the hallway, or

room adjoining the hallway; the two soldiers were

talking to the two defendants. I overheard the con-

versation partly, not all of the conversation, between

the soldiers and the defendants. I heard the defend-

ants make their statement. I saw Corporal Bier-

mann writing it down in the presence of the two de-

fendants, and these inquiries consisting as to how

they went up there. They said the landlady told

them to take their pick of the three or four girls sit-

ting in a room ; each went in and each picked out a

2:irl and went to certain rooms. I talked to the de-

fendants on this occasion as I have on many times
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previous. Mr. Dias told us that Blanche Grancourt

was his wife and they had been married over 31

years ; that he had been in the city for something

like 40 years ; and that they conducted

—

Mr. HENNESSY.—I object to that as incompe-

tent, irrelevant and immaterial.

Mr. COLSTON.-^Q. Proceed as to what was said.

A. (Contg.) They claimed ownership in the

premises and were in charge. I have visited that

place on various occasions; I had [2'9] at differ-

ent times seen the two defendants.

Q. How long have you known Mrs. Grancourt?

A. Since the 14th day of March, 1917.

EXCEPTION No. 17.

Q. Where did you first meet her ?

Mr. HENNESSY.—Objected to as incompetent,

irrelevant and immaterial.

The COURT.—Objection overruled.

Mr. HENNESSY.—Exception.

A. At 531-A Jackson Street.

EXCEPTION No. 18.

Mr. COLSTON.--Q. Was she the landlady at that

time ?

Mr. HENNESSY.—Objected to as incompetent,

irrelevant and immaterial.

The COURT.—Overruled.

Mr. HENNESSY.—Exception.

A. There were her and Dias.

EXCEPTION No. 1'9.

Mr. COLSTON.—Q. Under what condition did

you meet her on that occasion ?
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A. Raided the premises, and found several—not

several

—

Mr. HENNES'SY—Q. On what occasion is that?

A. In March.

We object to that as too remote ; and as incompe-

tent, irrelevant and immaterial.

The COURT.—Overruled.

Mr. HENNESSY.—Exception.
A. (Contg.) I found two or three or four pros-

titutes on that occasion ; we made some three or four

arrests ; I have my note of it that we made three ar-

rests on that occasion. [30]

Mr. COLSTON.—Q. Have you visited that place

since then ?

A. I have visited it on several occasions.

Q, On these other occasions did you find any pros-

titutes there ?

A. There were always prostitutes there. I have

never been able to find any other women in there ex-

cepting known prostitutes, in the premises.

Cross-examination.

Mr. HENNESSY.—Qi When were you there

last? A. I w^as there last night.

Q. Whom did you find there last night ?

A. Charles Bias and the woman that stated she

took care of the premises, and Mrs. Grancourt.

Q. Did you find any w^omen there ?

A. There were none there last night except Mrs.

Grancourt and this woman.

Q. Have you visited the place frequently within

the last month ?
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A. I have not. I don't think I have been in there

since this indictment was returned.

Q. Do you know Mr. Al. Selby who was mentioned

in this testimony ?' A. I do.

Q. Did you send him up to these premises on the

evening of August 17th?

A. I did not. I never saw the man before in my
life.

Q. Do you know Louis Jones, the other soldier

who has been mentioned in the testimony %

A. I know I heard him testify and saw him that

night, but I never saw him before.

Q. When you w^ent up in the premises Sergeant

Biermann was already there, was he not ?

A. Yes.

Q. In what part of the house ?

A. The main floor, second floor of the lodging-

house.

'Q. In a room or in the corridor ?

A. There were, to the best [31] of my recollec-

tion, some of the girls were in the room, and some

right near the door ; Corporal Biermann was talking

to some of them right near the door.

iQ. Where were the defendants ?

A. I think the soldiers were standing there.

•Q. Where were the defendants ?

A. Immediately before Mr. Biermann.

Q. Were the soldiers making a statement to Mr.

Biermann ?

A. They were, and he was writing it down.
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Q'. That is the statement that has been testified to

here to-day, is it?

A. I think he might have been reading it over to

them ; verifying it when I went in there ; anyhow, he

had this piece of yellow paper and was there.

Q. He was writing at the time, or reading ?

A. He was there writing, or taking his pencil and

checking over this statement.

Q. Where were the defendants,—how far away

from the soldiers?

A. That I could not say. I know they were in

the immediate vicinity ; they were altogether.

Q. You cannot state how far they were from

Biermann or the soldiers ?

A. No, I cannot; if I remember, the whole party

was not more than 4 or 5 feet apart, right in the im-

mediate vicinity.

Q. Did either of the defendants make any state-

ment at that time f A. They did.

Q. Did Mrs. Grancourt deny that she had any

conversation with either of the soldiers ?

A. I don 't think she did at that time ; I cannot re-

member distinctly what she did say.

Q. You would not want to be understood as testi-

fying that she did not deny the statement of the sol-

diers that she told him to pick out a girl ?

A. I don't know whether she denied that, or not.

[32]
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Testimony of Thomas J. McKeon, for the

Grovernment.

THOMAS J. McKEON, caUed as a witness for the

United States, being first duly sworn, testified as fol-

lows:

Mr. COLSTON.—Q. What is your occupation,

Mr. McKeon? A. Police officer.

Q. Were you such police officer during the month
of August? A. Yes, sir.

Q. Working under the supervision of Lieutenant

Gom A. Yes.

Q. Did you visit 531-A Jackson Street?

A. Yes.

Q. On the 17th of August were you there ?

A. Yes.

Q. Did you see either of the defendants on the

premises on that occasion? A. Yes.

Q. Did you see both of them ? A. Yes.

Q. Did you see any soldiers there ? A. Yes.

EXCEPTION No. 20.

Q. Were any women there ? A. Yes.

Q. Do you know who these women were ?

A. Yes.

Q. Who were they?

Mr. HENNESSY.—Objected to as immaterial, ir-

relevant and incompetent.

The COURT.—Objection overruled.

Mr. HENNESSY.—Exception.
A. One was Alie Newman, and a woman by the

name of Malotte.

Q. Did you see either one of these women there
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on that occasion? A. Yes.

Q. Did you see them all there? A. Yes.

EXCEPTION No. 21.

Q. What do these women do for a living"?

Mr. HENNESSY.-We object to the question as
incompetent, irrelevant and immaterial.
The COURT.—Objection overruled. [33J
Mr. HENNESSY.—Exception.
A. Prostitutes, as far as I know.
Mr. COLSTON.—Q. Did you have any conversa-

tion with those soldiers in the presence of the de-
fendants here ? A. No, sir.

Q. Did Officer Biermann have a conversation with
the soldiers in the presence of the defendants ?

A. Yes, sir.

Q. Do you remember what that conversation was?
A. No, sir. I was not in a position to hear the

conversation. Officer Dowell had taken them into a
room in the front; I was standing at the head of the
stairway.

Ql On any visit that you made there did you ever
see any women there ? A. Yes.

Q. Do you remember who ?

A. Those pictures that were here.

Q. You have seen those women there at other
times, have you? A. Yes.

Mr. COLSTON.—That is all.

Mr. HENNESSY.—No questions.
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Testimony of John A. Johnson, for the Government.

JOHN A. JOHNSON, called as a witness for the

United States, being first duly sworn, testified as fol-

lows:

Mr. COLSTON.—Q. What is your occupation?

A. Police officer.

•Q. How long have you been a police officer ?

A. Seven years and eight months.

Q. Did you ever visit 531-A Jackson Street %

A. I did.

Q. Did you ever see the defendants, or either of

them there? A. I saw Mrs. Grancourt.

Q. Did you ever see any women there other than

Mrs. Grancourt? A. I have.

Q. Did you ever have a conversation with Mrs.

Grancourt ? A. I have. [34]

Mr. COLSTON.—Q. State what the conversation

was you had with any woman on the premises.

A. I went in there with Crowder; went into the

place, knocked at the door, went up ; she said, "Come
in."

Mr. HENNESSY.—Q. Who?
A. Mrs. Grancourt. And so we went in. She

sent one girl to Crowder and went to a room ; she

sent me into another room with another girl, New-

man, Alice Newman, and made a price with her of

$1.50. This was in her presence ; right there at the

head of the stairs ; we made a price before we went

into the room, right at the head of the stairs.

Mr. COLSTON.—Q. What was the first thing

said when you met Mrs. Grancourt?
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A. Mr. Crowder was the only one that spoke to

Mrs. Grancourt.

Q. Was there anything said about the girls or a

room?

A. We asked if you have any girls ; she said there

were
;
you take that one. There was a girl sitting in

the room ; anyhow she called a girl from back of the

room—a girl came from the back of the house and

stood right in the hallway. She called her up and

told her to go with me, and sent me upstairs.

Q. That is the girl with whom you had the conver-

sation ?

A. With Alice Newman and Mrs. Grancourt.

Q. Do you know this woman?

A. She conducts a rooming-house.

Cross-examination.

Mr. HENNESSY.—Q. When did you and Crow-

der go up there ?

A. On July 5th, about 10:40 P. M.

Q. Who went up first, you or Crowder?

A Crowder.

Q. Whom did you see when you went up ?

A. Blanche Grancoui-t.

Q. What was the first conversation had when you

went up?

A. The door was locked ; we knocked on the door

;

she said,
'

' Come on up "; we went upstairs. Crowder

asked if she had any girls, [35] and she said yes.

I asked her if she had one for me. She pointed to

the one that was in the room. Crowder took her.

Alice Newman was half way back of the house ; she
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came up and stood in the hallway. Mrs. Grancourt

called her up with a motion of her finger.

Q. Did you have a conversation with Alice New-
man?
A. Eight in front of Mrs. Grancourt.

;Q. Was the defendant Dias present at either of

these occasions?

A. There W' as a gentleman in the back, in the hall-

way; I believe it was that gentleman; I don't know

as I would recognize him now.

Mr. HENNESSY.—That is all.

AFTERNOON SESSION.

Testimony of Blanche Grancourt, in Her Own
Behalf.

BLANCHE GRANCOURT, one of the defend-

ants, being first duly sworn, testified as follow^s

:

Mr. HENNESSY.—Mrs. Grancourt, you are one

of the defendants ? A. Yes.

Q. Where do you reside?

A. 531 Jackson Street.

Q. You conduct a lodging-house there?

A. I got a rooming-house
;
yes.

Q. What is the name of the rooming-house?

A. Columbus Rooming-house.

Q. How long have you been conducting this room-

ing-house ? A. Four years and a half.

Q. Have you a lease on the premises ?

A. Yes, before.

Q. You had a lease before ? A. Yes.

Q. Is the other defendant, Charles Dias, inter-
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ested. in the conduct of the house %

A. No, sir ; he is my cook.

Q. He works there? A. Yes. [36]

Q. I show you this paper and ask you if this is

the lease under which you took possession of those

premises? A. Yes.

Mr. HENNESSY.—I desire to offer this in evi-

dence.

Mr. COLSTON.—No objection.

Mr. HENNESSY.—This is a lease of those prem-

ises made on the 15th day of August, 1913, between

Jean Orognen and J. Desbarnata, lessors to

Blanche Grancourt, lessee, covering a certain lodg-

ing-house known as the Columbus Lodging-house,

at 531-A Jackson Street, for a term of 28 months

and 15 days, from the 15th day of August, 1913, to

the 31st of December, 1915.

(The document was here marked: Defendants' Ex-

hibit No. 1.)

Q. Mrs. Grancourt, when this lease expired, was

it renewed ? A. If I want.

Q. You simply held over as a tenant from month

to month? A. Yes.

Q. Who paid the rent? A. I paid the rent.

>Q. Have you a license from the city and county

for this lodging-house ? A. Yes.

Mr. HENNESSY.—I desire to offer in evidence a

Municipal License to Blanche Grancourt for the

lodging-house at 531-A Jackson Street.

(The document was here marked: Defendants'

Exhibit No. 2.)
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Q. Were you in possession of those premises on

the 17th day of last August, were you there ?

A. Yes.

Q. Do you remember the two soldiers coming to

your house on that evening?

A. Yes ; at half-past nine.

Q. Will you state to the Court and the gentlemen

of the jury just what took place on that evening?

A. Two soldiers came in and asked for Miss

Alice; this woman was on the stairs; she took them

in a room on the second floor. I don't say one word

to the soldiers; I didn't talk at all; [37] then 2

minutes, 3 or 4 minutes, 5 or 8 minutes, the detec-

tives came up.

Q- How many women were there living in your

house on the 17th day of August? A. Four.

Q. How long have they been living there ?

A. Some stayed with me for a year and a half.

Q. What had been their business ?

A. She was on the line.

Q. What do you mean ?

A. Some of those places over there.

Q. Up in the segregated district ?

A. You know; I don't know w^hat she did.

Q. Did you receive any of those women into your

house for the purpose of prostitution ?

A. No, sir; I don't know what she did.

Q. After the morals squad came to the house on

the 17th day of August, what took place ?

A. I don't understand.

Q. You remember when Biermann came into the
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house after the soldiers ; what took place after came
there ?

A. The soldiers were there—I don't know—I am
so nervous.

Q. Do you remember what the soldiers told Mr.

Biermann ? A. I can 't tell you.

Q. Do you remember the conversation between

the soldiers and Mr. Biermann ?

A. No ; I am in the halls.

Q. Where was Dias when the soldiers came out %

A. In the kitchen.

Q. What was he doing ?

A. He was washing dishes.

Q. Has he anything to do with the running of the

rooming-house ?

A. No, sir ; nothing to do with it.

Q. Did you tell the officers on the 17th day of Au-

gust, or on any other occasion that you and Mr. Dias

were conducting the house and were husband and

wife?

A. I am conducting the house myself ; nobody with

me.

Q. Are you a married lady?

A. Widow ; my husband is buried in Sacramento.

[38J

Q. Do you remember the occasion on August 4th

when Crowder visited your house % A. No, sir.

Q. You didn't see him on that occasion ? A. No.

Q. Do you remember the other occasion in July

when Mr. Johnson and Mr. Crowder visited your

house, some time in July? A. I don't know.
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Q. Did you at any time, Mrs. Grancourt, send any
girls to any man, or tell any man in the house to take

their pick out of any of the girls f

A. I never said that. That girl is with me for a

long time; she takes her board with me. My room
is so far away; somebody rang the bell and some-

body was talking to her.

Q. Did you tell any soldiers on the 17th day of

August to take their pick of any women in your

house ?

A. No, sir; these two soldiers came up; I didn't

say one word ; he asked for somebody ; he found her,

and I didn 't talk to him.

Q. Where did he meet the woman f

A. On the stairs ; she go downstairs.

Q. Whom did he ask for when he came upstairs ?

A. Miss Alice.

Q. Where did she go ?

A. She go downstairs.

Q. Where did she gol'

A. She go downstairs; she talked to him.

Q. Did you on any other occasion tell any soldiers,

or anybody else, to take their pick of any women in

your house ?'

A. No, Mister; I never told those soldiers any-

thing like that.

Q. Have you ever kept women in your house for

the purpose of prostitution? A. No.

Q. You know this woman worked in the daytime

—

in the segregated district I
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A. Yes. She is here for a long time ; she took her

meals with me.

Q. How many women live in your house at the

present time*^

A. None ; I want to sell my place.

Q. How many rooms in your house?

A. Fourteen. [39]

Cross-examination.

Mr. COLSTON.—Q. You stated that you did not

remember these men coming to your place on July

5th, Mrs. Grancourt ; is it not a fact that on July 5th

you were arrested convicted of running a house of

prostitution? A. No, sir.

Q. It is not? A. No.

Mr. COLSTON.—Q. How do you know that they

were up on the line ? A. I believe that.

Q. Did you ever see them up there ?

A. No ; I never go there ; I am in my place all the

time.

Q. Do you know this police officer, Mr. Ohnimus ?

A. Yes.

Q. When did you first know him?

A. He came many times in my place.

Q. Did you know him back in 1912, before you

w^ent to 531 Jackson Street? A. No.

Q. You didn't know him before you went there?

A. No.

Q. Where was your house before you went to 531

Jackson ? A. I got a house in Oakland.

Q. How long were you at that place ?

A. Near 7th Street.
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Q. For how long? A. Three years.

Q. Then you came directly over to Jackson

Street % A. I got my daughter here, you know.

Q. After you were in Oakland, how long was it

hefore you went to 531 Jackson Street to run that

place? A. I don't know.

Q. Where did you go from this place in Oakland ?

A. It was a year and a half hefore I took this

place.

Q. What did you do during that year and a half ?

A. I stayed with my daughter.

Mr. COLSTON.—Q. Were you in San Francisco

during that time ?

A. Yes ; then I was in San Francisco and Oakland.

[40]

Q. How long have you known Mr. Dias %

A. I know him five or six years.

Q. Haven't you known him more than five or six

years ?

A. He cooked for me three years and a half.

Q. Did you know him when you rented those

premises at 531 Jackson Street %

A. Six months after.

Q. Did you meet him there at this place ?

A. I met him ; he is a Frenchman ; I took him with

me for cook.

Q. Did you ever have any men roomers at 531

Jackson Street during the month of August ; did you

have any men rooming at your place during August?

A. Sometimes ; sometimes a fellow came in.

;Q. Did you have any regular roomers there ?
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A, Some stayed a week.

Q. Were there any men who stayed there regu-

larly? A. Yes, two.

Q. Who?
A. I don 't know ; I didn 't go over there.

Q. I am talking about this place at 531 Jackson

Street, the last of August; did you have any men
rooming at your place then ?

A. No ; I got those ladies.

Q. Have you any men rooming there now ?

A. Two men.

Q. Did you have any men rooming there in July?

A. I get every day ; sometimes two a day ; I try to

rent a room if I can.

Q. Did you have any regular roomers there

—

men—there during August ?

A. There is so much trouble in my place ; I got so

much trouble ; nobody wanted to come in.

Q. You did during that time have four girls liv-

ing there ? A. Yes.

Q. During the months of August and July?

A. Yes.

Q. All of them you knew to be from the line ?

A. No; three from the line. [41]

Q. What interest does Mr. Dias have in this place ?

A. He is cook, a regular cook ; I swear he is a reg-

ular cook.

Q. Did he work for you on a salary ?

A. Yes ; ten dollars a week and his room.

Q. How^ long has he been employed by you as a

cook ? A. Three years and a half.
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EXCEPTION No. 22.

Q. What room does Mr. Dias occupy?

Mr. HENNESSY.—Objected to as incompetent,

irrelevant and immaterial.

The COURT.—Overruled.

Mr. HENNESSY.—Exception.
A. No. 4.

Mr. COLSTON.—^. What room do you occupy?

A. Room 6.

Q. Those rooms have a door opening between

them?

A. No, sir ; there is a dining-room between them.

Q. Five is the dining-room ?

A. Five is between 4 and 6 ; it is a dining-room.

EXCEPTION No. 23.

Q. How long has he been occupying room No. 4?

Mr. HENNESSY.—Objected to as incompetent,

irrelevant and immaterial.

The COURT.—Overruled.
Mr. HENNESSY.—Exception.

A. When he is there he takes his room ; $10 is not

so much.

Q. How long has he been in room No. 4?

A. 31/2 years.

Q. How long have you been in room 6 ?

A. All the time I am there.

Q. All the time you were there? A. Yes, sir.

Q. Is that on the second floor ?

A. First floor. [42]

Q. Where is No. 2—what is it?

A. No. 2 is the office. I make an office of it.
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Q. You have one room that is an office ; what is

room No. 3? A. For anybody that wants it.

Q. That is a living-room, is it ? A. Yes.

Q. Where is the parlor or sitting-room'?

A. Parlor—I haven't got a parlor.

Q. What furniture have you in this office ?

A. That is all furnished.

Q. Have you got chairs in there ?

A. 'Chair and a bed.

Q. Is that where you saw Corporal Biermann and

the other officers on the 17th of July? A, Yes.

Q. Were there some girls in there on that date %

A. Sometimes she go out; sometimes she stay in.

Q. When the girls are not busy is that where they

usually stay, in room 2t

A. No, if she want to she stay there,—if she want

to.

Q. There is a bed in room 2, isn't there?

A. Yes.

Q. And a desk ?

A. No; I haven't any desk.

Q. How big a room is this room 2 ?

A. Big room ; I rent it to anybody ; if I want

to rent rooms ; it is 50 cents a day.

'Q. Is there a telephone in that room ?

A. No, Mister; no got a telephone.

Q. Are there some wide chairs in there, or sofas ?

A. I got a lounge.

Q. In No. 2? A. Yes.

Q. There is a wide settee in there ?
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A. I just got a lounge and bed and some chairs

—

only as a parlor.

Q. You use that as a parlor, do you?

A. Before.

Q. Then did you have a bed in there last August ?

A. Yes. [43]

Q. Did you have one in there in July?

A. No—yes, I think I did.

Q. Did you or didn't you?

A. July—yes, I think so ; I leave the bed because

sometimes I sleep there.

Q. You don't remember whether you had a bed in

there dm^ing the month of July ?

A. I think so, because sometimes I sleep there;

sometimes I don't feel well.

Q. When did you put this bed in No. 2 ?

A. When I sleep in there.

Q. It is not in there all the time ?

A. I got two rooms I rent for $7.50; $3.50 for a

front room and $3.00 for the back one ; I make the

rooms.

,Q. When did you do that?

A. When I came in there.

Q. The rent is paid by you ?

A. Yes; $60 a month.

Q. You pay that yourself, do you ? A. Yes.

Q. How many permanent roomers did you have

during the months of July and August, who stayed

there all the time, during August and July ?

A. I got two ; I got some transients.

Q. Referring back to July 5th : You said that you
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were not there on that night? A. No, sir.

Q. Where were you ?

A. I guess to see my daughter; I went to see my

daughter.

Q. How is it that you fix this particular date, Mrs.

Grancourt ?

A. I know, because she was in trouble over there.

Q. Where is ''over there'"? A. Oakland.

Q. You said you know because she was in trouble

over there, what do you mean %

A. She got a baby ; sick.

Q. You were not on the premises on that day at

all'? A. No, sir.

Q. Were you there on the 17th of October?

A. Yes.

The COURT.—October? [44]

Mr. COLSTON.--Q. I mean of August.

A. Yes.

Q. How many soldiers were in your house on that

evening? A. Two.

Q. Do you remember how many were there the

evening before ?

A. Never a soldier; I never seen a soldier there;

no soldier came there.

Q. Were there any other men in the house on this

particular evening, August 17th?

A. Sometimes I go to the door, and somebody is

there ; I don't look—he is coming in—I am far away

from the stairs.

Q. Three or four rooms? A. Four rooms.

Q. This is the fourth room from the head of the
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stairs, is it ? A. Yes.

Q. Eoom No. 4?

A. No ; 6 is the room I got ; 7 is the kitchen.

Q. Are the rooms all on one side or are the rooms

on both sides? A. No, sir; one side.

Q. There is room 1, 2, then 3, 4,—is that itf

A. Yes.

iQ. How far is your place from No. 6, 7 and 8 Bart-

lett Alley? A. I don't know Bartlett Alley.

The COURT.—Q. Did I understand you to say

these girls paid you room and board ? A. Yes.

Q. You boarded them there, did you f A. Yes.

Q. How much board did they pay you ?

A. $1 a day; 50 cents a meal.

Q. How much did they pay for their room f

A. $3.50 a week.

Mr. HENNESSY.—Q. You testified that you

paid the rent for these premises ; are these receipts

that you obtained for the payment of that rent?

A. Yes.

Mr. HENNESSY.—I would like to offer these re-

ceipts in evidence ; they cover this period. [45]

Q. I also show you a Municipal License for the

quarter ending July 31, 1917, and another for the

quarter ending October 31, 1917, and ask you if those

were issued to you. A. Yes.

Mr. HENNESSY.—I would like to offer these in

evidence.

Mr. COLSTON.—We have no objection to that.

Mr. HENNESSY.—The Municipal Licenses are

in the name of Blanche Grancourt, covering the
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premises at 531-A Jackson Street ; one is for the
quarter ending October 31, 1917, and the other for
the qaurter ending July 31, 1917, and I ask that they
be marked Defendants' Exhibit No. 3.

(The documents were here marked: Defendants'
Exhibit No. 3.)

Mr. COLSTON.—We have no objection.

Mr. HENNESSY.—I offer in evidence some rent
receipts; the first is, '^Received from Blanche Gran-
coui-t $00 for the upstairs of 531 Jackson Street for

the period from July 1st to August 1st, 1917, " signed
John Orognen. The others are receipts to cover the

subsequent periods from August to September, and
from September to October, and October to Novem-
ber; also November to December. I ask that these

receipts be marked Defendants' Exhibits 5, 6, 7, 8,

and 9.

(The documents were here marked Defendants'
Exhibits 5, 6, 7, 8 and 9', respectively.)

Mr. HENNESSY.—Defendants rest.

Testimony of George J. Ohnimus, for the

Government (Recalled in Rebuttal).

GEORGE J. OHNIMUS, called by the Govern-
ment in rebuttal:

EXCEPTION No. 24.

Mr. COLSTON.—Q. Did you see Mrs. Grancourt
on July 5th f A. Yes, I did.

Qi. Where did you see her?

A. At 531-A Jackson Street.

Q. Did you have any conversation with her?

A. We arrested her [46] on that occasion.
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(Testimony of George J. Ohnimus.)

Mr. HENNES8Y.—I move to strike out the an-

swer as not responsive to the qmestion.

The COURT.—Motion denied.

Ml-. HENNE8SY.—Exception.

Testimony of Marvin E. Dowell, for the G-overnment

(Recalled in Rebuttal.)

MARVIN E. DOWELL, recalled by the Govern-

ment in rebuttal

:

Mr. COLSTON.--Q. Mr. Dowell, did you see Mrs.

Grancourt on the 5th of July ? A. I did.

Q. Where did you see her?

A. At 531-A Jackson Street.

Mr. COLSTON.—That is aU.

Ml*. HENNESSY.—No questions.

Mr. COLSTON.—That is the Government's case.

EXCEPTION No. 25.

Mr. HENNESSY.—Before arguing, for the pur-

pose of the record, I would like to move for an in-

structed verdict as to the defendant Charles Dias

as to each count contained in the indictment on the

grounds, first, there is no evidence to sustain the

charge that he conducted this house at i531-A Jack-

son Street; secondly, that there is no evidence to

show that he ever received any persons in those

premises for the purpose of committing immoral

acts; third, there is no evidence of a conspiracy be-

tween Dias and anybody else to violate any law of

the United iStates. I would also like the same mo-

tion in the case of Mrs. Grancourt.

The COURT.—The motion in each case will be de-

nied.
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Ml-. HE'NNE'SiSY.—An exception on behalf of

each of the defendants.

The COURT.—Yes. [47]

Instructions of Court to Jury.

The COURT— (Orally).—The indictment in this

case is in three counts. The first count charges that

the two defendants, Blanche Grancourt and Charles

Dias, during the month of August, and on or about

the 17th day of that month, 1917, in violation of the

Act of May 18th, 1917, section 13 thereof, which act

is entitled: "An Act to authorize the President to

increase temporarily the Military Establishment of

the United States," and the order of the Secretary

of War made on the 25th day of July, 1917, in pur-

suance of said Act, whereby it was made unlawful

for houses of ill-fame, brothels, bawdy or assigna-

tion houses, to be set up or kept within five miles

of any military camp, station, fort, post, canton-

ment, training or mobilization place being used for

military purposes by the United States; that the

two defendants did, during the times mentioned, un-

lawfully, wilfully, and knowingly keep a house of

ill-fame at number 531-A Jackson Street, in which,

as defendants then and there knew, prostitution was

carried on; and that said house of ill-fame is within

five miles of a military post, to wit. Fort Mason and

the Presidio of San Francisco, which places were

being used for military purposes of the United

States.

The second count charges that the same defend-

ants unlawfully, wilfully and knowingly received
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and permitted to be received at 531-A Jackson

Srtreet, San Francisco, certain women, the names of

whom are to the Grand Jurors unknown, for the

purpose of prostitution; and that said building is

within the five-mile limit.

The third count charges a conspiracy between the

two defendants. Bias and Blanche Grancourt for the

purpose of violating [48] Section 13 of this Act;

that is, that they conspired to keep a house of ill-

fame within five miles of a military reservation ; and

that they conspired to received within certain places,

structures and buildings located within five miles of

the Presidio of San Francisco and Fort Mason, peo-

ple for the purpose of prostitution; and that in fur-

therance of that conspiracy they did on or about the

17th day of the month wilfully, knowingly and fel-

oniously, and to effect the purpose of the conspiracy,

receive and permit to be received in that building

certain women for immoral purposes.

The statute under which this prosecution is

brought is part of the so-called Selective Braft Law,

being Section 13 of the Act, and it was enacted, of

course, for the better protection of the young men

who are to be taken into the Army by that law.

That section reads as follows:

"That the Secretary of War is hereby authorized,

empowered, and directed, during the present war

to do everything by him deemed necessary to sup-

press and prevent the keeping or setting up of

houses of ill-fame, brothels, or bawdy-houses within

such distance as he may deem needful or any mili-

tary camp, fort, post, cantonment, training or mobil-
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ization place, and any person, corporation, partner-

ship, or association receiving or peraiitting to be re-

ceived for immoral purposes any person into any
place, structure, or building used for the purpose of

lewdness, assignation, or prostitution within such

distance of said places as may be designated, or shall

permit any such person to remain for immoral pur-

poses in any such place, structure, or building as

aforesaid, or who shall violate any order, rule, or

regulation issued to carry out the object and pur-

pose of this section shall be punished as therein

provided." Pursuant to the authority [49J

granted by that section the (Secretary of War did on

the 25th day of July, issue an order forbidding the

setting up or keeping of houses of ill-fame, brothels,

or bawdy-houses within five miles of any military

camp, or other place designated therein. It is ad-

mitted that this place at 531-A Jackson iSttreet is

within the five-mile limit. That brings us to the

question of whether the defendants are guilty of

having committed the offenses charged.

You heard the testimony of the officer who went
there and arrested the women; that known prosti-

tutes were in there; that young soldiers were with

two of the women who declared in the presence of

the defendants that the woman had taken them to

a room and told them to pick out any woman they

wanted; all of which is denied by the witness Gran-

court. If you find from the evidence that these

w^omen were practicing prostitution in that house,

and that the defendants permitted them to do so,

and harbored them, of course they are guilty under
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that section. If you find that they were running a

house of prostitution they would he guilty under the

first count of the indictment. If you find that hy a

concerted action they were doing either one or the

other, they are guilty of the conspiracy charge.

The defendants are presumed to he innocent, and

this presumption has the weight and effect of evi-

dence in their behalf, and it continues to operate in

their favor until it is overcome hy the competent

evidence; if the evidence introduced in this case does

not overcome this presumption of innocence to your

satisfaction, to a moral certainty, and beyond all

reasonable doubt, you must find the defendants not

guilty. They cannot be found guilty until you find

them guilty beyond a reasonable doubt. The term

reasonable doubt means just what its langiiage im-

ports. To be a reasonable doubt it must be a doubt

based upon reason. There is hardly anything re-

lating to human affairs [50] that is not open to

some possible or fanciful or imaginary doubt.

Mere possible or fanciful or imaginary doubts are

not reasonable doubts. A reasonable doubt is de-

fined to be that state of case which, after an entire

comparison of all the evidence, leaves the minds of

the jury in that condition that they cannot say that

they have an abiding conviction to a moral certainty

of the truth of the charge. If you have such a doubt

as to either of these defendants, it is your duty to

render a verdict of not guilty as to each of them.

If you have no such doubt you should return a ver-

dict of guilty.

A conspiracy may be defined as a confederacy or
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combination fomied by two or more persons to effect

an unlawful purpose, said persons acting under a

coimnon purpose to accomplish the unlawful end de-

sired.

It requires the concurrence of all of you to agree

upon a verdict, and if you so agree, you will have
such verdict signed by your foreman and returned

into court.

You may take the indictment with you into the

jury-room.

(Thereupon at 3 :10 P. M. the jury retired to delib-

erate upon their verdict; and at 3:45 returaed into

court.)

A JUROR.—Your Honor, the jury would like to

know if considering the defendant Dias merely as

an employee, and in no wise sharing in the profits of

running this establishment, whether we would be

justified in finding him not guilty?'

The COURT.—K you regard him as a cook and
working there?

The JUROR.—Yes; purely as a cook, working
there.

The COURT.—Of course, the indictment charges

that they conspired together to commit an offense

against the United States; that is the third count.

There are two other counts. [51] One is the

charge of numing a house of prostitution, and the

other receiving in the house certain women for the

purpose of prostitution. Now, the statute sets out

that certain overt acts must accompany a conspir-

acy to make it -complete. One of the officers testi-

fied that he, the defendant Dias, stated to them that
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he and the woman were running the house; if you

believe that testimony, and helieve he was telling

the truth, of course that connects him sufficiently

with the transaction to warrant you in returning a

verdict of guilty. If, however, you only believe that

he was employed as a cook and had nothing to do

with it, and was just cooking the meals for the land-

lady and for such people as boarded there, I judge

he was not guilty of the offense charged.

A JUROR.—I think I voice the opinion of the

jury when I say we are inclined to believe the man

was only a sei^^ant.

The COURT.—If you have that view of the case,

that he was working there for wages, and had noth-

ing to do with the conduct of the house; and that he

was simply working for so much a month, or a week,

as the case may be, why he would stand in the po-

sition of simply working in a place of that kind, and

he would not be guilty of the offense of conducting

such a place, or of receiving people in there, or con-

spiring with anybody else. If the jury has that

view of the relationship of Dias to the transaction, I

should say they would be justified ui returning a

verdict that way. Of course, you understand that

it takes two to conspire; if Dias be eliminated, that

eliminates the conspiracy charge against the other

defendant.

A JUROR.—We appreciate that.

A JUROR.—In the last count it states that she

and Dias and divers others conspired.

The COURT.—No testimony was introduced to

show that there were any other parties to the alleged
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conspiracy than the two [52] parties named; if

one of the parties be eleminated, that eliminates the

whole charge of conspiracy.

A JUROR.—I think I can say that in so far as

the defendant Bias is concerned, the jury deems him

not guilty on all three counts; and in so far as the

defendant Grancourt is concerned, we deem her to

be guilty on the first and second counts, and not the

conspiracy. Can we do that?

ANOTHER JUROR.—That is not my verdict; no,

sir.

A JUROR.—Let us retire and discuss it then.

(Whereupon at 4 P. M. the jury again retired for

further deliberation, and at returned into court,

finding the defendant Charles Dias not guilty on all

three counts; and the defendant Blanche Grancourt

guilty on the 1st and 2d counts, and not guilty on

the 3d count.)

After the jury had returned a verdict, the Court

set the 19th day of January, 1918, as the day of sen-

tence; thereupon on the 19th day of January, 1918,

the said Court rendered judgment sentencing said

Blanche Grancourt to serve six months in the San

Francisco county jail.

Said defendant, Blanche Grancourt, hereby pre-

sents the foregoing as her bill of exceptions herein,

and respectfully asks that the same be allowed,

signed and sealed and made a part of the record in

this case.

Dated this 27th day of May, 1918.

FRANK J. HENNESSY and

ISIDNEY P. ROBERTSON,
Attorneys for Defendant, Blanche Grancourt. [53]
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In the District Court of the United States, in and

for the Southern Division of the Northern Dis-

trict of California.

No. 6579.

UNITED STATES OF AMERIOA
vs.

BLANCHE GRANCOURT.

Notice of Presentation of Bill of Exceptions.

To John W. Preston, Esq., United States District

Attorney, Northern District of California, and

to J. E, Colston, Esq., Assistant:

YOU WILL PLEASE TXKE NOTICE that the

foregoing constitutes and is the proposed bill of ex-

ceptions of the defendant, Blanche Granconrt, in the

ahove-entitled cause, and the said defendant will

apply to the said Court to allow said bill of excep-

tions, and to sign and seal the same as the bill of

exceptions herein.

FRANK J. HENNESSY, and

SIDNEY P. ROBERTSON,
Attorneys for Defendant, Blanche Grancourt. [54]

In the District Court of the United States, in and

for the Southern Division of the Northern Dis-

trict of California.

UNITED STATES OF AMERICA
vs.

BLANCHE GRANCOURT.
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Stipulation Re Bill of Exceptions.

IT IS HEREBY STIPULATED AND AGREED
that the foregoing bill of exceptions is correct and

that the same may be signed, settled, allowed and

sealed by the Court.

A. A. ADAMS,
United States Attorney.

JAMES E. COLSTON,
Assistant United States Attorney.

FRANK J. HENNEBSY and

SIDNEY P. ROBERTSON,
Attorneys for Defendant, Blanche Grancourt. [55]

In the District Court of the United States^ in and

for the Southern Division of the Northern Dis-

trict of California.

No. 6579.

UNITED STATES OF AMERICA
vs.

BLANCHE GRANCOURT and CHARLES DIAS,

Order Settling, etc., Bill of Exceptions.

This bill of exceptions, having been duly pre-

sented to the Court within the time allowed by law

and rules of the Court, and within the time extended

by the order of the Court" duly and regularly made,

is now signed, sealed and made a part of the records

in this case, and is allowed as icorrect.
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Dated at San Francisco, California, this 19 day of

Sept., 1918.

M. T. DOOLING,
Judge of the District Court of the United States, in

and for the 'Southem Division of the Northern

District of California.

Due service and receipt of a copy of the within

Notice of Presentation of Bill of Exceptions is

hereby admitted this 19 day of Sep., 1918.

JAMES E. COLSITON,

Assistant United States Attorney.

Due service and receipt of a copy of the within or-

der of Judge settling Bill of Exceptions is hereby

admitted this 19th day of Sept., 1918.

JAMES E. COLSTON,
Assistant United States Attorney.

[Endorsed] : Filed Sep. 19, 1918. W. B. Maling,

Clerk. Bj 0. W. Calbreath, Deputy Clerk. [56]

In the District Court of the United States in and for

the Northern District of California, First Divi-

sion.

No. 6579.

UNITED STATES OF AMERJCA
vs.

BLANCHE GRANCOURT.

Verdict.

We, the Jury, find Blanche Grancourt, the defend-

ant at the bar. Guilty on the First Count of the In-
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dictment, and GKiilty on the Second Count of the In-

dictment, and Not Gruilty on the Third Count of the

Indictment.

L. P. LOWE,
Foreman.

[Endorsed] : Filed Jan. 17, 1918, at 4 o'clock and

05 Minutes P. M. W. B. MaUng, Clerk. [57]

In the Southern Division of the United States Dis-

trict Courty in and for the Northern District of

California.

No. 6579.

UNITE© STATES OF AMERICA,
Plaintiff,

vs.

BLANCHE GRANCOURT,
Defendant.

Motion for a New Trial.

Now comes Blanche Grancourt, the defendant in

the albove-entitled cause, by Frank J. Hennessy, her

attorney, and moves the Court to set aside the ver-

dict rendered herein and to grant a new trial, and

for reasons therefor shows to the Court the follow-

ing:

(a) The Court erred in the overruling of defend-

ant's demurrer to the Indictment and each count

thereof

;

(b) The verdict is contrary to the law of the

case;
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(c) The verdict is not supported by any evi-

dence in the case

;

(d) The Court upon the trial of the case ad-

mitted incompetent evidence offered by the United

States;

(e) The Court upon the trial of the case ex-

cluded competent evidence offered by the defendant;

(f) The Court improperly instructed the jury to

defendant's prejudice.

BLANCHE GRA:NrCOURT,

Defendant.

By FRANK J. HENNESSY and

SIDNEY P. ROBERTSON,
Attorneys for Defendant, Blanche Grancourt.

[Endorsed] : Filed Jan. 19, 1918. W. B. Maling,

Clerk. By C. W. Calbreath, Deputy Clerk. [58]

In the Southern Division of the United States Dis-

trict Court, in and for the Northern District of

California.

No. 6579.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

BLANCHE GRANCOURT,
Defendant.

Motion in Arrest of Judgment.

And now after the verdict against the said defend-

ant and before sentence, comes the said defendant
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in his own proper person, and by Frank J. Hennessy,

her attorney, and moves the Court here to arrest

judgment herein and not pronounce the same for the

follo\\ing reasons, to wit:

I.

That the facts stated in the first and second counts

of said indictment herein do not constitute a public

offense under the lajws of the United States.

II.

That the first count in said indictment does not

charge or state facts sufficient to constitute a public

offense under the laws of the United States.

ni.

That the second count in said indictment does not

charge or state facts sufficient to constitute a public

offense under the laws of the United States.

BLANCHE CRANCOURT,
Defendant.

By FRANK J. HENNESSY and

SIDNEY P. ROBERTSON,
Attorneys for Defendant, Blanche Grancourt.

[Endorsed] : FHed Jan. 19, 1918. W. B. Maling,

Clerk. By C. W. Calbreath, Deputy Clerk. [59]
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At a stated term of the District Court of the United

'States, for the Northern District of California,

First Division, held at the courtroom thereof, in

the city and county of Ban Francisco, iState of

California, on Thursday, the 19th day of Janu-

ary, in the year of our Lord, one thousand nine

hundred and eighteen. Present: The Honor-

able MAURICE T. DOOLINO, District Judge.

No. 6579.

UNITED STATES OF AMERICA
vs.

BLANCHE GRANCOURT et al.

Minutes of Court—January 19, 1918—Order

Denying Motion for New Trial, etc.

This case came on regularly this day for the pro-

nouncing of judgment upon defendant, Blanche

Grancourt. 'Said defendant was present with her

attorney, Sydney P. Ro/bertson, Esq. J. E. Colston,

Esq., Assistant United States Attorney, was present

for and on behalf of the United States. Said de-

fendant was then called for judgment, and thereupon

Mr. Robertson presented motion in arrest of judg-

ment, which motion the Court ordered denied, and

then presented motion for new trial, which motion

the Court also denied, to which orders Mr. Robert-

son entered an exception. No cause appearing why
judgment should not be pronounced herein, the

Court ordered that said defendant for the offense of

which she stands convicted herein be imprisoned for

the period of six (6) months in the county
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jail, city and county of 8an Francisco, State

of California, and that defendant stand com-

mitted to the custody of the United 'States Mar-

shal for this district to execute said judgment,

and that commitment issue accordingly. On mo-

tion of Mr. Robertson and after considering the peti-

tion therefor, further ordered that the writ of error

prayed for by said defendant be, and the same is

hereby allowed and that defendant be released on

bond in the sum of [60] Three Thousand ($3,000)

Dollars, and that bond for costs be, and the same is

hereby fixed in the sum of Two Hundred Fifty

($2.50.00) Dollars. [61]

In the Southern Division of the United States Dis-

trict Court for the Northern District of Califor-

nia, First Division.

No. 6579.

UNITED STATES OF AMERICA
vs.

BLANCHE GRANCOURT.

Judgment.

Convicted Violation Section 13, Act May 18, 1917.

JUDGMENT VERDICT OF GUILTY on the

First and Second Counts of the Indictment and Not

Guilty on the Third Count of the Indictment.

J. E. Colston, Esq., Assistant United States At-

torney, and the defendant with her counsel came

into court. The defendant was duly informed by

the Court of the nature of the Indictment filed on
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the 4th day of January, A. D. 1918, charging her

mth the crime of Violating Section 13, Act May 18,

1917; of her arraignment and plea of Not Guilty; of

her trial and the verdict of the Jury on the 17th day
of January, A. D. 1918, to wit:

"We, the Jury, find Blanche Grancourt, the de-

fendant at the bar. Guilty on the first count of the

Indictment and Guilty on the second count of the

Indictment, and Not Guilty on the third count of the

Indictment.

L. P. LOWE,
Foreman."

The defendant ^Yas then asked if she had any legal

cause to show why judgment should not be entered

herein and no sufficient cause being shown or appear-

ing to the Court; and the Court having denied a mo-

tion for a new trial and a motion in arrest of judg-

ment; thereupon, the Coiu"t rendered its judgment;

THAT, WHEREAS, the said Blanche Grancourt

ha\ing been duly convicted in this court of the crime

of violating Section 13, Act May 18, 1917

;

IT IS THEREFORE ORDERED AND AD-
JUDGED that the said Blanche Grancourt be im-

prisoned in the comity jail, city and county of San

Francisco, State of California, for the period of six

(6) months.

Judgment entered this 19th day of Januaiy, A. D.

1918.

WALTER B. MALING,
Clerk.

By C. W. Calbreath,

Deputy Clerk.
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at page 4.L'.'^. [62]

In the Soidheni Division of the United States Dis-

trict Court, in and for the Xortheni District of

California.

yo. 6579.

rviTED STATES OF A^-IERICA.

PlaintLff,

BLA^XHE riRA^'COURT.
Defendant.

Petition for Wr:^ of En^cr a.nd Supersedea-s.

Xow Corals B. -...:_- ',r:.i_:. -^:. '^zi--^^—': _v:-:::-.

by Frank J. Heuiessv, her attorney, and say?r ':-i:

on the 19th day of January, 1918, this Com": e:i-

tered judgment herein against this defendant, in

which judgment and the proceedings had prior

thereto in this cause certain errors were i)ermitted,

to the prejudice of this defendant, aU of which will

more fuUy appear from the assignment of errors

which i> filed with this x>etition-

WHEREFORE, this defendant prays that a writ

of error may issue in this behalf out of the United

States Circuit Court of A for the Ninth Cir-

cuit, for the correction : j complained of,

and that a transcript o: lis cause duly

authenticated may be ieni to vit <
"* Court of

Appeals aforesaid, and that thi ndant be

awarded a supersedeas upon said f.. _ at and all
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necessary and proper process including bail.

BLANCHE GRANCOURT,
Defendant.

By FRANK J. HENNES'SY and

ISIDNEY P. ROBERTSON,
Attorneys for Defendant, Blanche Granconrt.

[Endorsed] : Filed Jan. 19, 1918. W. B. Maling,

Clerk. By C. W. Calbreath, Deputy Clerk. [63]

In the Southern Division of the United States Dis-

trict Court, in and for the Northern District of

California.

No. 6579.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

BLANCHE GRANCOURT
Defendant.

Assignment of Errors.

Blanche Grancourt, the defendant in the above-

entitled cause, and Frank J. Hennessy, her attorney,

in connection v^ith her petition for a writ of error,

makes the following assignment of errors which he

alleges occurred upon the trial of said cause:

I.

That the trial Court erred in overruling the de-

murrrer of the Indictment in this, to wit:

(a) That Section XIII of the Act of Congress,

approved May 18, 1917, entitled "An Act to author-
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ize the President to increase temporarily the mili-

tary establishment of the United States," is con-

trary to the provision of ISiection VIII of Article I

of the Constitution of the United States, in that by

said act, the Government of the United States is at-

tempting to exercise police pov^ers within various

States.

(b) That Section XIII of an Act of Congress,

approved May 18, 1917, entitled "An Act to author-

ize the President to increase temporarily the mili-

tary establishment of the United States," is con-

trary to Article X of the Amendments of the Consti-

tution of the United States, in that he is required by

the Congress of the United S^tates to exercise police

pov^ers within the States not delegated by the Con-

stitution nor prohibited by the Constitution of the

United States to the States, but, on the contrary,

that have been reserved to the States. [64]

(c) That Section XIII of an Act of Congress, ap-

proved May 18, 1917, entitled "An Act to authorize

the President to increase temporarily the military

establishment of the United States," is contrary to

the provisions of Section I, Article I, of the Consti-

tution of the United States, in that it is an attempt

by Congress to delegate legislative powers to the

Secretary of War.

n.

That the trial Court erred in admitting incompe-

tent evidence to defendant's prejudice in this:

(a) The Court erred in overruling the objection

made by defendant to the question asked the witness

for the United States, Corporal Behrman: "What
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conversation did you have with the soldiers in the

presence of the defendant?" To which ruling

defendant duly accepted.

(h) The Court erred in overruling the objection

made by defendant to the question propounded by

the District Attorney to Mr. Dow ell, a witness for

the Government: "What conversation did you have

with the soldiers in the presence of the defendant

after you went into the house on the 17th of July

last?" To which ruling defendant duly accepted.

(c) The Court erred in overruling the objection

made by defendant to the question propounded by

the District Attorney to Charles Goff : "What state-

ment did the soldiers make in the presence of the

defendant on the evening of Auigust 17th last?" To

which ruling defendant duly acc&pted.

(d) The Court erred in overruling the objection

made by defendant to the question propounded by

the District Attorney to witness Charles Goff:

"What occupation do these women follow whom you

found in defendant's house on August 17th last?"

To which ruling defendant duly accepted.

(e) The Court erred in overruling the objection

made by defendant to the question propounded by

the District Attorney to George Ohnimus, a witness

for the Government: "What occupation did these

women follow whom you found in the defendant's

house on Auigust 17th last?" To which ruling de-

fendant duly accepted. [65]

(f) The Court erred in overruling the objection

made hy defendant to the question propounded by
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the District Attorney to Mr. Dowell, a iwitness for

the Government: ''What is the character of the

women fonnd in defendant's house on Augmst 17th

last?" To which ruling defendant duly accepted.

in.

The trial Court erred in denying a motion for a

new trial in behalf of the defendant, in this, to wit

:

(a) That said verdict is not supported 'by any

evidence showing or establishing that said Colum-

bus Rooming-house was conducted by defendant as a

house of prostitution.

(b) That said verdict is not supported by any

evidence showing or establishing that defendant re-

ceived, or pennitted to be received, for immoral pur-

poses any person into said Columbus Rooming-

house, or permitted any person to remain in said

Columbus Rooming-house for immoral purposes, or

that said defendant kept a house of ill-fame, brothel,

or bawdy-house.

(c) The Trial Court erred in denying the motion

in arrest of a judgment in behalf of the defendant in

this, to wit

:

That said indictment does not, nor does the first

count or second count therein, charge facts suffi-

cient to constitute a public offense under the laws of

the United 'States against said defendant.

IV.

The Trial Court erred in refusing to direct a ver-

dict of not guilty at the close of all the evidence, in

this, to wit: That there was no evidence that the de-

fendant had kept or set up a house of ill-fame and

there was no evidence that she had received or per-
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mitted to be received into any house since May 18tli,

1917, any person for immoral purposes. [66]

BLANCHE GRANCOURT,
Defendant.

[By FRANK J. HENNEiS'SY and

ISlLDNEiY p. ROBERTSON,
Attorneys for Defendant, Blanche Grancourt.

[Endorsed] : iService of within assignment of er-

rors this 21 day of January, 1918, is admitted.

JAMES E. COLSTON,
Asst. United 'States District Attorney.

Filed Jan. 21, 1918. W. B. MaUng, Clerk. By C.

M. Taylor, Deputy Clerk. [67]

In the Southern Division of the United States Dis-

trict Court, in and for the Northern District of

California.

No. 6579.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

BLANCHE' GRANCOURT,
Defendant.

Order Allowing Writ of Error and Supersedeas.

The writ of error and the supersedeas herein

prayed for by the defendant Blanche Grancourt,

pending the decision upon said writ of error, are

herdby allowed, and the defendant is permitted to

bail upon the iwrit of error in the sum of $3,000.
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The bonds for costs iupon the writ of error is

hereby fixed at the siun of $250.

Dated at &m Francisco, California, this 19th day

of January, 1918.

M. T. DOOLINa,
District Judge.

[Endorsed] : Filed Jan. 19, 1918. W. B. Maling,

Clerk. By C. W. Calhreath, Deputy Clerk. [68]

(Bond on Writ of Error.)

KNOW ALL MEN BY THESE PRESENTS,
That we, Blanche Grancoui-t, alias Blanche Dias, as

principal, and National Surety Company, as surety,

are held and firmly bound unto United States of

America in the full and just sum of Two Hundred

Fifty ($250) Dollars, to be paid to the said United

States of America, certain attorney, executors, ad-

ministrators or assigns ; to which payment, well and

truly to be made, we bind ourselves, our heirs, exe-

cutors and administrators, jointly and severally, by

these presents.

Sealed with our seals and dated this 19th day of

January, in the year of our Lord one thousand nine

hundred and eighteen.

WHEREAS, lately at a District Court of the

United States for the Southern Division of the

Northern District of California, First Division, in a

suit depending in said court, between United iStates

of America against Blanche Grancourt, alias

Blanche Dias, defendant, a verdict and judgment

was rendered against the said Blanche Grancourt,
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alias Blanche Dias, and the said Blanche Grancourt,

alias Blanche Dias, having obtained from said Court

an order allowing Writ of Error to reverse the judg-

ment in the aforesaid suit, and a citation directed to

the said United States of America, citing and ad-

monishing it to be and appear at a United States

Circuit Court of Appeals for the Ninth Circuit, to

be holden at San Francisco, in the State of Califor-

nia.

NOW, THE CONDITION OF THE ABOVE
OBLIGATION IS SUCH, That if the said Blanche

Grancourt, alias Blanche Bias, shall prosecute her

Writ of Error to effect, and answer all damages and

costs if she fail to make her plea good, then the above

obligation to be void ; else to remain in full force and

virtue.

BLANCHE GRANCOURT.
[Seal] NATIONAL SURETY COMPANY.

By G. HUGHES,
Its Attorney in Fact.

Acknowledged before me the day and year first

above written.

[Seal] FRANCIS KRULL.

[Endorsed] : Filed Jan. 19, 1918. W. B. Maling,

Clerk. By C. W. Calbreath, Leputy Clerk. [69]

United States Circuit Court of Appeals^ in and for

the Ninth Circuit.

UNITED STATES OF AMERICA
vs.

BLANCHE GRANCOURT.



The United States of America. 83

(Stipulation and Order for Transmission of Original

Exhibits.)

It is hereby stipulated that the clerk of the United

States District Court in and for the Southern Divi-

sion of the Northern District of California, transmit

to the clerk of the above-entitled court all the origi-

nal exhibits used at the trial of the above-entitled

cause.

Dated October 21st, 1918.

JOHN W. PRESTON,
United States District Attorney.

FRANK J. HENNESSY and

SIDNEY P. ROBERTSON,
Attorney for Blanche Grancourt, Plaintiff in Error.

So ordered.

Dated at San Francisco, this 21st day of October,

1918.

WM. C. VAN FLEET,
United States District Judge.

[Endorsed] : Filed Oct. 21, 1918. W. B. Maling,

Clerk. By C. W. Calbreath, Deputy Clerk. [70]

United States Circuit Court of Appeals for the

Ninth Circuit.

UNITED STATES OF AMERICA
vs.

BLANCHE GRANCOURT.
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Stipulation and Order Extending Time to and In-

cluding May 23, 1918, to File Record and Docket

Cause.

IT IS HEREBY STIPULATED that the time

heretofore allowed Blanche Grancourt, the plaintiff

in error herein, to docket said cause and file the rec-

ord thereof with the Clerk of the United States Cir-

cuit Court of Appeals for the Ninth Circuit, be, and

the same is hereby, enlarged and extended to and in-

cluding the 23d day of May, 1918.

Dated at San Francisco, 'California, this 22d day

of April, 1918.

JOHN W. PRESTON,
United States District Attorney.

So ordered.

Dated at San Francisco, California, this 22d day

of April, 1918.

M. T. DOOLING,
United States District Judge.

[Endorsed] : Filed Apr. 22, 1918. W. B. Maling,

Clerk. By C. M. Taylor, Deputy Clerk. [71]

In the United States Circuit Court of Appeals, in

and for the Ninth Circuit.

UNITED STATEiS OF AMERICA
vs.

BLANCHE GRANCOURT.
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Stipulation and Order Extending Time to and In-

cluding September 20, 1918, to File Record and

Docket Cause.

It is hereby stipulated that the time heretofore al-

lowed Blanche Grancourt, the plaintiff in error

herein, to docket said cause and file the record

thereof with the clerk of the United States Circuit

Court of Appeals for the Ninth Circuit, be and the

same is hereby enlarged and extended to and in-

cluding the 20th day of September, 1918.

Dated at San Francisco, 'California, this 20th day

of August, 1918.

A. A. ADAMS,
United States District Attorney.

So ordered.

Dated at San Francisco, California, this 20th day

of August, 1918.

FRANK S. DIETRICH,
United States District Judge.

[Endorsed] : Filed Aug. 20, 1918. W. B. Maling,

Clerk. By C. W. Calbreath, Deputy Clerk. [72]

In the United States Circuit Court of Appeals, in

and for the Ninth Circuit.

BLANCHE GRANCOURT,
Plaintiff in Error,

vs.

UNITED STATES OF AMERICA,
Defendant in Error.
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Stipulation and Order Extending Time to and In-

cluding October 20, 1918, to File Record and

Docket Cause.

It is stipulated that the time heretofore allowed

Blanche Grancourt, the plaintiff in error, to docket

said cause and file the record thereof with the clerk

of the above-entitled court, be and the same is hereby

extended to and including the 20th day of October,

1918.

Dated September 19th, 1918.

A. A. ADAMS,
United States Attorney.

So ordered.

Dated at San Francisco, September 19th, 1918.

M. T. DOOLING,
United States District Judge.

[Endorsed] : Filed iSep. 19, 1918. W. B. Maling,

Clerk. By C. W. Calbreath, Deputy Clerk. [73]

United States Circuit Court of Appeals for the

Ninth Circuit.

UNITED STATES OF AMEBICA
vs.

BLANCHE GRANCOURT.

Stipulation and Order Extending Time to and In-

cluding November 21, 1918, to File Record and

Docket Cause.

IT IS HEREBY STIPULATED that the time

heretofore allowed Blanche Grancourt, the plaintiff
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in error herein, to docket said cause and file the rec-

ord thereof with the clerk of the United States Cir-

cuit Court of Appeals for the Ninth Circuit, be, and

the same is hereby, enlarged and extended to and in-

cluding the 21st day of November, 1918.

Dated at San Francisco, California, this 21st day

of October, 1918.

JOHN W. PRESTON,
United States District Attorney.

So ordered.

Dated at San Francisco, California, this 21st day

of October, 1918.

WM. C. VAN FLEET,
United States District Judge.

[Endorsed] : Filed Oct. 21, 1918. W. B. Maling,

Clerk. By C. W. Calbreath, Deputy 'Clerk. [74]

Certificate of Clerk U. S. District Court to

Transcript on Writ of Error.

I, Walter B. Maling, Clerk of the District Court of

the United States, for the Northern District of Cal-

ifornia, do hereby certify that the foregoing 74

pages, numbered from 1 to 74, inclusive, contains a

full, true and correct transcript of certain records

and proceedings, in the case of The United States of

America vs. Blanche Grancourt, No. 6579, as the

same now remain on file and of record in this office;

said transcript having been prepared in accordance

with the praecipe for record on writ of error (copy

of which is embodied in this transcript) and the in-
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strfUictions of the attorneys for defendant and plain-

tiff in error herein.

I further certify that the cost for preparing and
certifjdng the foregoing transcript on writ of error

is the sum of Twenty^eight Dollars and Thirty-five

Cents ($28.35), and that the same has been paid to

me by the attorney for the appellant herein.

Annexed hereto is the original citation on writ of

error (page 80), and the original writ of error (page

76), with the return of the said District Court to said

writ of error attached thereto (page 79).

IN WITNESS WHEEEOF, I have hereunto set

my hand and affixed the seal of said District Court,

this 12th day of November, A. D. 1918.

[Seal] WALTER B. MALINC,
Clerk.

By C. M. Taylor,

Deputy Clerk. [75]

In the Southern Division of the United States Dis-

trict Court, in and for the Northern District of

California.

No. 6579.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

BLANCHE CRANCOURT,
Defendant.
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Writ of Error.

To the Honorable Judges of the District Court of the

United States for the Northern District of Cal-

ifornia, GREETING:
Because in the record and proceedings as also in

the rendition of the judgment of a plea which is in

said District Court before you, between Blanche

Grancourt, plaintiff in error, and the United States

of America, defendant in error, a manifest error

has happened, to the great damage of the said

Blanche Grancourt, plaintiff in error, as by her com-

plaint appears and it being that, if the error, if any

there hath been, should be duly corrected, and full,

speedy justice done to the parties aforesaid, and in

this behalf, you are hereby commanded, if judgment

be given, that then, under your seal, distinctly and

openly, you send the record and proceedings afore-

said with all things concerning the same, to the

United States Circuit Court of Appeals, for the 9th

Circuit, together with this writ, so that you have the

same at the city of San Francisco, State of Califor-

nia, within thirty days from the date hereof, in the

Circuit Court of Appeals, to be there and then held,

and the record and proceedings aforesaid being in-

spected, the said Circuit [76] Court of Appeals

may cause further to be done therein to correct that

error, what of right and according to the law and

custom of the United States should be done.

Witness, the Honorable EDWARD DOUGLAS
WHITE, Chief Justice of the Supreme Court of the

United States, this 21st day of January, A. D. 1918,
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and in the year of the Independence of the United

States.

Allowed.

M. T. DOOLING,
United States District Judge.

[Seal] WALTER B. MALING,
Clerk of the United States District Court for the

Northern Dist. of Cal.

By C. W. Calbreath,

Deputy Clerk U. Q. District Court, Northern Dis-

trict of California. [77]

[Endorsed] : No. 6579. In the Southern Division

of the United States District Court, in and for the

Northern District of California. United States of

America, Plaintiff, vs. Blanche Grancourt, Defend-

ant. Writ of Error. Filed Jan. 21, 1918. W. B.

Maling, Clerk. By C. M. Taylor, Deputy Clerk.

iService of a copy of within Writ of Er-ror this 21

day of Jan., 1918, is admitted.

JAMES E. COLSTON,
Asst. United States Attorney. [78]

Return to Writ of Error.

The answer of the Judges of the District Court of

the United States, for the Northern District of Cal-

ifornia, to the within writ of error.

As within we are commanded, we certify (under

the seal of our said District Court, in a certain

schedule to this Writ annexed, the record and all

proceedings of the plaint whereof mention is within
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made, with all things touching the same, to the

United States Circuit Court of Appeals, for the

Mnth Circuit, within mentioned, at the day and

place within contained.

We further certify that a copy of this writ was on

the 11th day of November, A. D. 1918, duly lodged in

the case in this court for the within-named defend-

ant in error.

By the Court

.

[iSieal] WALTER B. MALINO,
Clerk IT. S. District Court, Northern District of

CaLifomia.

By C. M. Taylor,

Deputy Clerk. [79]

In the Southern Division of the United States Dis-

trict Court, in and for the Northern District of

California.

No. 6579.

UNITED STATE8 OF AMERICA,
Plaintiff,

vs.

BLANCHE GRANCOURT,
Defendant.

Citation on Writ of Error.

United Btates of America,—ss.

The President of the United States to the United

States of America, OREETING:
You are hereby cited and admonished to be and

appear at the United iStates Circuit Court of Ap-
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peals for the Ninth Circuit to be holden at the city

of San Francisco, State of California, within thirty

days from the date hereof, pursuant to a writ of

error duly issued and now on file in the clerk's office

in the Southern Division of the United States Dis-

trict Court, in and for the Northern District of Cal-

ifornia, wherein Blanche Orancourt is the plainti:^

in error and you are the defendant in error, to show

cause, if any there he, why the judgment rendered

against said plaintiff in error, as in said writ of

error mentioned, should not he corrected, and why

speedy justice should not he done to the parties in

that behalf.

Witness the Honorable MAUBICOE T. DOOLING,

United States District Judge in the Southern Divi-

sion of the United iStates District Court, in and for

the Northern District of Cahfomia, this 21st day of

January, A. D. 1918.

M. T. DOOLTNU,

United States District Judge. [80]

[Endorsed] : No. 6579. In the Southern Division

of the United States District Court, in and for the

Northern District of California. United States of

America, Plaintiff, vs. Blanche Grancourt, Defend-

ant. Citation on Writ of Error. Filed Jan. 21,

191&. W. B. Maling, Clerk. By C. M. Taylor,

Deputy Clerk.

Due service of within citation this day of

Jan., 1918, is admitted.

JAMES E. COLSTON,

Asst. United States District Attorney. [81 ]
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[Endorsed]: No. 3249. United States Circuit

Court of Appeals for the Ninth Circuit. Blanche

Grancourt, Plaintiff in Error, vs. The United States

of America, Defendant in Error. Transcript of

Record. Upon Writ of Error to the Southern Divi-

sion of the United States District Court of the

Northern District of California, First Division.

Filed November 14, 1918.

F. D. MONCKTON,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.

By Paul P. O'Brien,

Deputy Clerk.

Defendant's Exhibit 1—Lease, August 15, 1913,

Between Jean Orognen and J. Desbarrats.

THIS LEASE, Made this 15th day of August,

1913, hetween JEAN OROGNEN and J. DES-
BARRATS, both of the City and County of

San Fl"ancisco, iState of California, lessors, and

BLANCHE GRINCOURT, {ff^^^^^ne sole) of the

same place aforesaid, lessee —

,

WITNESSETH: That the lessors have granted,

leased and demised by these presents unto the

lessee—, the following-described premises, situ-

ated in the City and County of San Francisco, State

of California, to wit:—^AU that certain Lodging

House situate and being at No. 531 ''A" Jackson

Street, in said City and County of iSan Francisco

and known as the "Columbus Lodging House," for

the term of twenty-eight months & 15 days from the

15th day of August, 1913, to the 31st of December,
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1915, for the total rent or sum of Nineteen Hundred

& Ninety-five ($1995.00) Dollars ($1995.00'), pay-

able in advance in monthly instalhnents of Seventy

(70) Dollars, ($70.00) each, on the 15th day of every

month commencing August 15th, 1913.

It is mutually agreed that the above letting and

taking is upon the following terms and conditions:

1st. That the premises hereby leased are to be

used and occupied by the lessee exclusively as a

lodging-house; that the lessee— shall not sulb-

let the said premises, nor assign this lease, nor any

rights thereunder, without the written consent of

the lessors.

2nd. That the premises are now in a tenantable

and good condition; that they shall not be altered or

repaired without the written consent of the lessors,

and that unless otherwise provided by written

agreement, all alterations, repairs and improve-

ments that may be required by the lessee— shall be

done with the ^nitten consent of the lessors, but at

the cost of the lessee—; that all alterations, repairs,

additions, or improvements, except counters, shelv-

ing and movable partitions placed therein by the

lessee— for the requirements of her business, shall,

unless otherwise provided by written agreement, be

the property of the lessor—, and shall remain upon

and be surrendered with the premises; that all dam-

age or injury done to the premises by the lessee—,

or by any person who may be in or upon the prem-

ises with the consent of the lessee— or damage to

any goods or effects contained in'said premises (dam-

age by the elements excepted), shaU be paid for by
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the lessee— on demand; and that the lessee— shall,

at the termination of this lease, surrender the prem-
ises to the lessors, in as good condition as reason-
able and proper use thereof will permit.

3rd. That the lessee— agrees to replace at her
expense, at any time during the existence of this

lease, or upon its termination, any and all window
or skylight glasses, or gas or electric light globes,

owned by the lessor— in said premises, that may be
broken during her occupancy of said premises; and
the said lessee— hereby acknowledges that all of

the window and skylight glasses, gas and electric

light globes now in said premises owned by the les-

sors are in good condition at the commencement
of this lease.

4th. That if the building on the albove-described

premises shall ibe destroyed by fire or other cause, or

be so damaged thereby as to be untenantable and it

cannot be rendered tenantable within 90 days from
the day of the injury, this lease shall be deemed ter-

minated by such destruction or damage of said

premises; but that in case the premises are so dam-
aged as not to require a termination of the lease as

above provided, the lessors agree— to restore the

same at their expense within 90 days from the in-

jury, and the lessee— shall not pay the rent herein

specified during the term that the premises are par-

tially unfit for occupancy; but shall upon the resto-

ration thereof pay the rent from the date of said

restoration at the same monthly rent as above pro-

vided.

5th. That all bills for water, gas and electricity
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furnished to said demised premises shall be paid by

the Lessee.

eth. That the lessors and lessee— may, by mu-

tual consent, change the amount of the rent herein

agreed to be paid, or may change the date of pay-

ment, without in any way impairing the other pro-

visions and conditions of this lease.

7th. That in case the lessors prevail— in any

suit brought against the said lessee— for violation

of any of the covenants of this lease, or for the re-

covery of possession of said demised premises, the

lessee— shall on demand pay to the lessors for the

fees of their attorney in such suit the siun of $50.00,

and the amounts herein fixed for fees shall be taxed

as a part of the costs of such suit. But in case the

lessee— recovers judgment the lessors shall pay to

the lessee— on demand in addition to the cost of suit

the sum of $50.00 as attorney's fee.

8th. That in case the said lessee— shall hold

over the said premises beyond the term herein pro-

vided, with the consent, express or implied, of the

said lessors, such holding over shall be deemed

merely a tenancy from month to month, and at the

monthly rental of $70.00, Seventy Dollars, payable

monthly in advance on the day of each month.

lOth. That the Lessee shall deposit in the hands

of the Lessors at the act of signing this lease, the sum

of Three Hundred and Two ($302.00) Dollars, cash,

to secure the compliance of all clauses, terms and

conditions contained on her part in this Lease, and

if said sum be not forfeited by the non compliance

thereof, it shall be discounted as rent for the last five
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months of the term of this lease; interest at the rate

of 4% per year to be paid to the Lessee at the expi-

ration of the Lease.

That the words "lessor
—"and "lessee—," as

used herein, include, apply to, and bind and benefit

the heirs, executors, administrators, successors, and

assigns of the lessors and lessee—

.

IN WITNESS WHEREOF, the lessors and

lessee— have hereunto set their hands in duplicate

the day and year first above wiitten.

BLANCHE GRINCOURT.
J.. DESBARATS.

Witness:
^^^N OROGNEN.

CHARLES BIAS.

State of California,

City and County of San Francisco,—ss.

On this 19th day of August, in the year one thou-

sand nine hmidred and thirteen, before me, Geo. F.

Cavalli, a Notary PTiblic in and for the City and

County of San Francisco, personally appeared

Blanche Grincourt, J. Besbarrats, and John Orog-

nen, known to me to be the persons whose names

are subscribed to the within instrument, and they

duly acknowledged to me that they executed the

same.

IN WITNESS WHEREOF, I have hereunto set

my hand and afdxed my Official Seal, at my office in

the City and County of San Francisco, the day and

year in this certificate first above written.

[Seal] GEO. F. CAVALLI,

Notary Public, in and for the City and County of

iSan Fi-ancisco, iState of California.

iMy Commission expires June 16th, 1916.
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BONDl
In consideration of the foregoing lease or agree-

ment, and One Dollar to paid, the receipt

whereof is hereby acknowledged, do hereby

covenant, promise and agree, to and with the said

that the said shall well and truly pay all

rents and perfoim and execute all the covenants

therein contained on part, and that on fail-

.

ure to do so in any particular ^\ill forthwith

pay unto said all accrued rents which during

the continuance of this lease may be unpaid, also

all damages that may happen or occur by reason of

such failure, not exceeding the sum of Dollars,

Dated and signed on this day of ,
in the

City, County and State aforesaid.

(Seal)

(Seal)

Witness

:

ASSIGNMENT OF LEASIE.

San Francisco, ,
19—

.

For value received, hereby transfer and as-

sign all right, title and interest in the foregoing

lease to .

Witness

;

San Francisco, ,
19—

.

— hereby assume aU the obligations required of

in the foregoing lease and covenant to faith-
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fully carry out its terms and conditions in place

and stead.

Witness

:

(San Francisco, ,
19—

.

hereby agree to the aibove assignment of

lease.

Witness

:

[Endorsed] : Tenant's Copy—Owner's 'Copy No.

—. Lease from John Oros-nen and G. Desbarats to

Blanche Granicourt, Commencing 15th August, 1913,

Ending December 31st, 1915.

No. 6579. U. S. Dist. Court, Nor. Dist. Calif.

TJ. S. vs. Grancourt et al. Defts. Exhibit 1. Filed

Jan. 17, 1918. W. B. Maling, Clerk.

No. 3429. United States Circuit Court of Ap-

peals for the Ninth Circuit. Filed Nov. 14, 1918.

F. D. Monckton, Clerk.
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Defendant's Exhibit 2—^Municipal License, 1917-18,

Issued to Blanche G-rancourt.

Please Bring This License Upon Application for

Renewal.

Serial Fiscal Year, 1917-1918.

No. 5220 $3.00

Quarter

1917

MUNICIPAL LICENSE
GENERAL FUND

City Hall, San Francisco, Dec. 21, 1917.

Blanche Grincourt having this day paid to the Tax

Collector the sum of

THREE DOLLARS
License is hereby granted to transact the business

of Lodgings at 531-A Jackson St., for the Quarter

ending January 31, 1917, in conformity with the pro-

visions of the Ordinance of Board of Supervisors of

the City and County of 8an Francisco, imposing said

License.

[Seal] THOMAS F. BOYLE,
Auditor.

By J. G. Heagarty,

Deputy.

EDWARD F. BRYANT,
Tax Collector.

By Broad,

Deputy.

1918.

^^=You are Required by Law to Make iSworn

Statement of Business Transacted During Last

Quarter.
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[Printed in left-hand margin:] Licenses Payable

in Advance in U. 8. Gold Coin.

[Printed in right-hand margin:] This License

Must be Posted in a Conspicuous Part of Your Place

of Business.

[Stamped across face:] Paid. 10. Dec. 21, 1917.

Edward F. Bryant, Tax Collector.

[Endorsed] : No. 6579. U. S. Dist. Court, Nor.

Dist. Calif. U. S. vs. Grancourt et al. Dfts. Ex.

hibit 2. Filed Jan. 17, 1918. W. B. Maling, Clerk.

No. 3249. United States Circuit Court of Ap-

peals for the Ninth Circuit. Filed Nov. 14, 1918.

F. D. Monckton, 'Clerk.

Defendant's Exhibit 3—Municipal License, 1916-

1917, Issued to Blanche Grancourt.

Please Bring This License Upon Application for

Renewal.

iSerial Fiscal Year 1916-1917.

No. 10915 $3.00

Quarter

1916.

MUNICIPAL LICENSE
GENERAL FUND

City HaU, iSan Francisco, May 15, 1917.

Blanche Grincourt ha\4ng this day paid to the Tax
Collector the sum of

three; dollars
License is hereby granted to transact the business

of Lodgings at 531-A Jackson St., for the Quarter
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ending July 31, 1917, in conformity with the pro-

visions of the Ordinance of Board of Supervisors of

the City and County of San Francisco, imposing said

License.

[Seal] THOMAS F. BOYLE,
Auditor.

By J. G. Heagarty,

Deputy.

EDWARD F. BRYANT,
Tax Collector.

By Broad,

Deputy.

1917.

^^You are Required by Law to Make Bwom
Statement of Business Transacted During Last

Quarter.

[Printed in left-hand margin:] Licenses Payable

in Advance in U. S. Gold Coin.

[Printed in right-hand margin:] This License

Must be Posted in a Conspicuous Part of Your Place

of Business.

[Stamped across face:] Paid. 10. May 16, 1917.

Edward F. Bryant, Collector.

[Endorsed] : No. 6579. U. S. Dist. Court, Nor.

Dist. Calif. Defts. Exhibit 3. Filed Jan. 17, 1918.

W. B. Maling, Clerk.

No. 3249. United Circuit Court of Appeals for the

Ninth Circuit. Filed Nov. 14, 1918. F. D. Monck-

ton, Clerk.
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Defendant's Exhibit 4—Municipal License 1917-

1918 Issued to Blanche Grancourt.

Please Bring This License Upon Application for

Renewal.

iSerial Fiscal Year, 1917-1918.

1917.

No. 1591 $3.00

Quarter.

MUNICIPAL LICENSE
GENERAL FUND

City Hall, San Francisco, Aug. 21, 1917.

Blanche Grincourt, having this day paid to the Tax

Collector the sum of

THREE DOLLARS
License is hereby granted to transact the business

of Lodgings at 531-A Jackson St., for the Quarter

ending Oct. 31, 1917, in conformity with the pro-

visions of the Ordinance of Board of Supervisors of

the City and County of San Francisco, imposing said

License.

[Seal] THOMAS F. BOYLE,
Auditor.

By J. G. Heagarty,

Deputy.

EDWARD F. BRYANT,
Tax Collector.

By E. G. NeweU,

Deputy.

1918

^^You are Required by Law to Make S^orn

Statement of Business Transacted During Last

Quarter.
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[Printed in left-hand margin:] Licenses Payable

in Advance in U. B. Gold Coin.

[Planted in right-hand margin:] This License

Must be Posted in a Conspicuous Part of Your Place

of Business.

[Stamped across face :] Paid. 10. Aug. 21, 1917.

Edward F. Bryant, Tax Collector.

[Endorsed] : No. 6579. U. S. Dist. Court, Nor.

Dist. Calif. Defts. Exhibit 4. Filed Jan. 17, 1918.

W. B. Maling, Clerk.

No. 3249. United States Circuit Court of Appeals

for the Ninth Circuit. Filed Nov. 14, 1918. F. D.

Monckton, Clerk.

Defendant's Exhibit 5—Receipt, John Orognen to

Blanche Grancourt.

No. . San Francisco, 7/1, 1917.

Received from Blanche Greencourt Sixty Dollars

for Rent of upstairs 531 Jackson St., from July 1st

to August 1st, 1917.

$60.00.

JOHN OROGNEN.
{[Printed in left-hand margin:] Rent must be paid

in advance.

[Endorsed] : No. 6579. U. S. Dist. Court, Nor.

Dist. Calif. Defts. Exhibit 5. Filed Jan. 17, 1918.

W. B. Maling, Clerk.

No. 3249. United States Circuit Court of Appeals

for the Ninth Circuit. FQed Nov. 14, 1918. F. D.

Monckton, Clerk.
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Defendant's Exhibit 6—Receipt, J. Desbarats to

Blanche G-rancourt.

San Francisco, Aug. 14th, 1913.

Received of Blanche Grincourt Seventy 00/100

Dollars for Rent of upstairs No. 531 Jackson Street,

for August, month ending September 1st, 1913.

$70.00.

J. DBSBARATS.
[Printed in left-hand margin:] Rent must be paid

in advance.

[Endorsed] : No. 6579. U. S. Dist. Court, Nor.

Dist Calif. Defts. Exhibit 6. Filed Jan. 17, 1918.

W. B. Maling, Clerk.

No. 3249. United States Circuit Court of Appeals

for the Ninth Circuit. Filed Nov. 15, 1918. F. D.

Monckton, Clerk.

Defendant's Exhibit 7—Receipt, John Orognen to

Blanche Grancourt.

No. . San Francisco, 9/1, 1917.

Received from Blanche Greencourt Sixty Dollars

for Rent of upstairs 531 Jackson, from September

1st to October 1st, 1917.

$60.00/100.

JOHN OROGNEN.
)[Printed in left-hand margin:] Rent must be paid

in advance.

[Endorsed] : No. 6579. U. S. Dist. Court, Nor.

Dist. Calif. Defts. Exhibit 7. Filed Jan. 17, 1918.

W. B. Maling, Clerk.
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No. 3249. United States Circuit Court of Appeals

for the Ninth Circuit. Filed Nov. 15, 1918. F. D.

Monckton, Clerk.

Defendant's Exhibit 8—Receipt, John Orognen to

Blanche G-reencourt.

No. San Francisco, Oct. 1st, 1917.

Received of Blanche Greencourt Sixty 00/100 Dol-

lars for Rent of upstairs 531 Jackson St., from Octo-

ber 1st to Nov. 1st, 1917.

$60.00.

JOHN OROGNEN.
[Printed in left-hand margin :] Rent must be paid

in advance.

[Endorsed] : No. 6579. U. S. Dist. Court, Nor.

Dist. Calif. Deft. Exliibit 8. Filed Jan. 17, 1918.

W. B. Maling, Clerk.

No. 3249. United States Circuit Court of Appeals

for the Ninth Circuit. Filed Nov. 14, 1918. F. D.

Monckton, Clerk.

Defendant's Exhibit 9—Receipt, John Orognen to

Blanche G-reencourt.

No. . San Francisco, Nov. 1st, 1917.

Received from Blanche Greencourt Sixty Dollars

for Rent of upstairs, from Nov. 1st to Dec. 1st, 1917.

$60.00/100.

JOHN OROGNEN.
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[Printed in left-hand margin:] Eent must be paid

in advance.

[Endorsed] : No. 6579. U. S. Dist. Court, Nor.

Dist. Calif. Deft. Exhibit 9. Filed Jan. 17, 1918.

W. B. Maling, Clerk.

No. 3249. United States Circuit Court of Appeals

for the Ninth Circuit. Filed Nov. 14, 1918. F. D.

Monckton, Clerk.
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No. 3249.

IN THE

United States Circuit Court of Appeals

IN AND FOR THE

Ninth Judicial Circuit.

Blanche Grancottkt^

Plaintiff in Error,

vs.

United States of A :m erica.

BRIEF OF PLAINTIFF IN ERROR

STATER1ENT OF THE CASE

On the 4tli of January, 1918, an Indictment was re-

turned by the Grand Jury against Blanche Grancourt

and Charles Bias, charging them, First : That during

the month of August and on or about the 17th of Aug-

ust, 1917, in violation of Section 13 of the Act of May
18th, 1917, and the Order of the Secretary of War
made on July 25th, 1917, they did keep a House of

111 Fame at Xo. 531a Jackson St., San Francisco, the

same being within five miles of a ^lilitary canton-

ment ; Second : That during the month of August and



on or about the ITtli day of August, 1917, in violation

of Section 13 of the Act of May 18th, 1917, and the

Order of the Secretary of War made on July 25th,

1917, they did receive and permit to be received in a

certain building at No. 531a Jackson St., San Fran-

cisco, certain women for the purpose of prostitution,

the same being within five miles of a Military canton-

ment ; Third : That during the month of August and

on or about August 10th, 1917, they did conspire to

violate Section 13 of the Act of May 18th, 1917, and

the Order of the Secretary of War made on July 25th,

1917, by conspiring to keep and set up within five

miles of a Military post certain houses of ill fame and

to receive within certain places and permit persons

to remain for immoral purposes, and that in further-

ance of the alleged Consjuracy, on August 17th, 1917,

they did keep a house of ill fame at No. 531a Jackson

St., San Francisco, and did during the month of Aug-

ust and on or about the 17th day of August, 1917, re-

ceive and permit to be received certain women for

immoral purposes. (Trans, pages 1-5.)

The Defendants demurred to the Indictment and

their demurrer having been overruled, entered a plea

of Not Guilty. The case came on for trial on Janu-

ary 17th, 1918, and the Jury brought in a verdict of

Not Guilty as to defendant, Charles Dias, on all

Counts, but found the Defendant, Blanche Grancourt,

Guilty on the first and second Counts of the Indict-

ment and Not Guilty on the Third or Conspiracy

Count. Thereafter on the 19th day of January, 1918,

said Defendant, Blanche Grancourt, interposed a mo-



tion for a New trial, which was denied and a Motion

in Arrest of Judgment, which was also denied.

Thereupon Judgment was rendered, sentencing the

said Defendant to Imprisonment in the County Jail

for a period of six months. Thereupon a Writ of

Error was sued out to review the judgment and pro-

ceedings of the trial Court.

II

SPECIFICATION OF THE ERRORS

RELIED UPON

(a) The Court erred in overruling the objection

of the Defendant to the testimony offered by the wit-

ness, Fred O. Biermann, to a certain conversation

had by him on the evening of August 17th, 1917, with

two soldiers, whom he found in the house of the De-

fendant. Neither of the soldiers was offered as a

witness at the trial. Biermann testified that he was

a police officer, attached to the Morals Squad ; that on

the evening of August 17th, 1917, he went to the house

of the Defendant, known as the "Columbus Rooms,"

at 531a Jackson St.

"At the head of the stairs we met Mrs. Gran-
court. We started to look through the house and
I asked if any of the girls were in the house. So
we went upstairs afterwards and Officer Dowell
found a soldier in one of the rooms, with one of
the girls.

Q. (By Mr. Colston) Was that in your
presence? A. I went upstairs and saw them
there myself. In another of the rooms, further
down the hall, we finally got into that room and



we found another soldier in that room with an-

other one of the women ; he was hiding behind a

door. I took both men out and conferred with
Mr. Bias and Blanche Grancourt and the women,
and they made a statement to the effect that they
had come into the place just shortly before we
did.

The Court: Q. The women?

A. No, the men. The statement of the men
in the presence of the women and the two De-
fendants was to the effect that they had just

come into the place shortly before we had. As
the,y came to the head of the stairs, they met
Blanche Grancourt and they asked her if there

were any women in the house

—

Mr. Henxessy : We object to that as hearsay.

The Court : The objection is overruled.

Mr. Hexxessy: Exception.

A, (Contg.) When they came in there, they
said when they arrived they asked her if they
had any women in the house and she said 'yes.'

Mr. Hexxessy : That is objected to as hearsay.

The Court : Bo I understand that this was in

the presence of both of the Defendants and of the

girls ?

Mr. Colstox: Is that right? A. The state-

ment—I made a few notes and the soldiers signed

them. I have the statements here.

Mr. Hexxessy: We object to that statement.

The Court: We want your recollection of

what the soldiers said and what reply, if any, the

Befendants made.

A. (Contg.) The soldiers said,—one sol-

dier, L. Selby, said that he was invited to take
his ]3ick of the three women in room 2 and he



picked out a girl and took her to one of the

rooms ; and while there she made a price of $1.50

to him. The other soldier said he came in with
his friend. At the head of the stairs he met
Blanche Grancourt, and he was invited to take

his pick; he picked out one of the girls. They
walked upstairs and the landlady, Blanche Gran-
court, followed them to the stairs. They went to

this certain room and he had been in there a very
short time with the girl, she told him to keep
quiet the police were in the house; that he had
not gotten to the point of making anv price. The
Defendants in the action did not say one way or

another, whether it was true or not.

Mr. Colstox : Q. Do you know the names of

these women? A. I do.

Mr. Henxessy : I would like to move to strike

out all of the officer's testimony of the statement
made by the soldiers on the ground it is hearsay.

The Court : The motion is denied.

Mr. Hennessy: Exception." (Trans, pages
12-14.)

The action of the trial Judge in permitting a police

officer to testify to these statements made to him by

third persons is assigned as prejudicial error.

(b) The action of the trial Court in permitting

the witness, Marvin E. Dowell, a police officer, to tes-

tify to the statements made by two soldiers to him and

Officer Biermann on the evening of August 17th,

1917, is relied upon as error prejudicial to the De-

fendant. Mr. Dowell 's testimony was very similar in

this regard to that of Officer Biermann, save that he

testified to the statements of the soldiers and never

even was asked by the prosecuting officer as to the



demeanor or conduct of the Defendant when the al-

leged statement was made. Briefly, he testified as

follows

:

"Q. Did you see anj^one else on the premises

besides the two Defendants on the occasion of

which you are speaking? A. I did.

Q. Who else did you see? A. Al Selby, a

soldier from Company E, 5th Eegiment, and
Louis Jones from the same Company.

Q. Do you know what their occupations are ?

A. United States soldiers.

Q. Did you hear any conversation between
these soldiers in the presence of the Defendants
here? A. I did.

Q. Tell us what took place in the hearing of

the Defendants?

Mr. Hennessy: I object to any statement

made by the soldiers on the ground that it is

hearsay.

The Court : The objection is overruled.

Mr. Hennessy: Exception.

A. We brought the soldiers into a room with

the women, the women that were arrested and the

two Defendants, and they said they had come
into the rooming house a few minutes previous

to our coming into the place ; that they rang the

bell and that Blanche Grancourt opened the door
and they asked if they had any women, any girls.

She said they did. They came upstairs ; she took

them into room 2 ; she told them to pick out the

girl they wanted. Louis Selby picked out Paulet
Dupont and took her to room 11; Louis Jones,

he picked out Alice Newman and took her to

room 11. Selby stated that he was given a price



of $1.50 for the purpose of prostitution. " (Trans,
pages 19-20.)

(a) The action of the trial Court in permitting

the witness, Dowell, to testify to a statement made by

one Roy Crowder on August 4th, is also assigned as

error. Briefly his testimony was as follows:

"Mr. Colston: Q. What happened on August
4th, Mr. Dowell?

A. On August 4th Officer Ohnimus and my-
self sent a young man that we had working with
us by the name of Roy Crowder into the prem-
ises; he was solicited for the purpose of prosti-

tution.

Mr. Henxessy: I move to strike out the an-
swer unless it occurred in the presence of the De-
fendants.

Q. Did Officer Crowder make any statement
in the presence of the Defendants ? A. He made
a statement in the presence of Mr. Dias.

Q. What statement did he make in the pres-
ence of Mr. Dias ?

Mr. Hennessy : Objected to as inmiaterial, ir-

relevant and incompetent.

The Court: Overruled.

Mr. Hennessy: Exception.

A. He says he was solicited for the purpose
of prostitution ; that he went up to the place and
was solicited for the purpose of prostitution and
was stated a price.

'

' ( Trans, pages 21-22.

)

(d) The action of the Court in permitting the

witness, Charles Goff, to testify to the statements of

the two soldiers to Corporal Biermann on the evening
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of August ITtli is assigned as error. After testifying

over the objection of the Defendant to this statement,

he was not even asked by the Prosecuting Attorney

what was the conduct or demeanor of the Defendant

at the time. On cross-examination, he then testified

as follows

:

"Q. When you went up in the premises
Sergeant Biermann was already there, was he
not? A. Yes.

Q. In what part of the house ? A. The main
floor, second floor of the lodging house.

Q. In a room or in the corridor? A. There
were to the best of my recollection, some of the

girls were in the room and some right near the

door ; Corporal Biennann was talking to some of

them right near the door.

Q. Where were the soldiers? A. I think

the soldiers were standing there.

Q. Where were the Defendants ? A. Imme-
diately before Mr. Biermann.

Q. Were the soldiers making a statement to

Mr. Biermann?

A. They were and he was writing it down.

Q. That is the statement that has been testi-

fied to here today, is it? A. I think he might
have been reading it when I went in there ; any-
how he had this piece of yellow paper and was
there.

Q. He was writing at the time or reading?
A. He was there writing or taking his pencil

and checking over the statement.

Q. AVhere were the defendants?—how far
away from the soldiers? A. That I could not
say. I know they were in the immediate vicinity

;

they were all together.
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Q. You cannot state how far they were from
Biermann or the soldiers? A. No, I cannot;

if I remember, the whole party was not more
than four or five feet apart, right in the immedi-
ate vicinity.

Q. Did either of the Defendants make any
statement at that time ? A. They did.

Q. Did Mrs. Grancourt deny that she had any
conversation with either of the soldiers? A. I

don 't think she did at that time ; I cannot remem-
ber distinctly what she did say.

Q. You would not want to be understood as

testifying- that she did not deny the statement of

the soldiers that she told them to pick out a girl?

A. I don't know whether she denied that or

not."

(Trans, pages 31-32.)

(e) The action of the Court in permitting the

witness, Charles Goff, to testify to a raid made on the

premises of Defendant on ^larch 14th, 1917, and ar-

rests then made is assigned as error. This was many

months before the Act under which Defendant is be-

ing prosecuted, was passed by Congress. The testi-

mony objected to was as follows:

"Q. How long have you known Mrs. Gran-
court? A. Since the 14th of March, 1917.

Q. Where did you first meet her ?

Mr. Hexxessy: Objected to as incompetent,

irrelevant and immaterial.

The Court: Objection overruled.

Mr. Hexxessy: Exception.

A. At 531a Jackson St.
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Mr. Colston: Q. Was she the landlady at

that time?

Mr. Hennessy: Objected to as incompetent,

irrelevant and immaterial.

The Court: Overruled.

Mr. Hennessy: Exception.

A. Tliere were her and Dias.

Mr. Colston: Q. Under what condition did

you meet her on that occasion? A. Raided the

premises and found several—not several

—

Mr. Hennessy: What occasion is that?

A. In March.

Mr. Hennessy: We object to that as too re-

mote, and as incompetent, irrelevant and inmia-

terial.

The Court: Overruled.

Mr. Hennessy: Exception.

A. (Contg). I found two oi- three or four

jDrostitutes on that occasion ; we made some three

or f<uir arrests ; I have my note of it that we made
three arrests on that occasion." (Trans, pages
29-30.)

(f) The action of the Court in i)ermitting the

witness, John A. Johnson, to testify to a visit he made

to the premises and conversations had with the De-

fendant on July 5th, 1917, a number of weeks before

the order of the Secretaiy of War forbidding the

keeping of houses of ill fame within the five-mile

limit, was made, is assigned as error. (Trans, pages

34-35.)

(g) The action of the Court in permitting the

District Attorney to exhibit to the witnesses. Bier-
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mann and Ohnimus, pictures of certain women is as-

signed as error. The Court sustained an objection to

the introduction of the photographs in evidence when

the witness, Biermann, was on the stand and refused

to peraiit him to testify when or by whom the photo-

graphs were made (Trans, pages 14-15), yet when

Ohnimus was on the stand the following questions

were propounded and the following answers given

:

• "Mr. Colston : Did you see these women there
during the month of August? A. Yes.

Q. TIow do you know them to ho ]U'ostitutes?

A. They registered in the Municipal Clinic as

such.

Q. The [jictures were taken for that purpose,
were they .^ A. Yes.

Q. Tliat is how they came into the possession
of the Police l)ci)artmcnt .^ A. Yes.

Q. What was the character (lui'ing the month
of August of the women at ^yM Jackson St. ?

Mr. Henxessv: Objected to as immaterial, in-

competent and irrelevant.

The Court: Overruled.

A. Every women I have evei* seen in that

place were prostitutes." (Trans, pages 26-27.)

(h) The action of the Court in overruling the de-

murrer interposed to the indictment is assigned as

error. (Trans, pages 6-8.)
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ARGUMENT

1. The action of the Court iu admitting testi-

mony as to what statements were made by the two

soldiers to Officer Biermann on the evening of Aug-

ust 17th, 1917, as specified more particularly in para-

graphs a, b, c, and d of subdivision II ot this Brief

constitutes reversible error.

These statements could be received, not as evidence

of the truth of the facts stated, but only insofar as

they might show incriminatory conduct or incrimina-

tory silence of the Defendant in the face of accusa-

tion. The District Attorney at the trial of this case,

offered these hearsay statements and then didn't even

attempt to show any incriminatory conduct by the

Defendant. He had the witnesses, Dowell and Goff,

testify quite fully to what statements the soldiers

made to Biermann and then even didn't ask them

what the Defendants said or what their conduct was.

On cross-examination, the witness, Goff, said he could

not remember what Mrs. Grancourt said, and Mr.

Biermann testified he didn't think either Mr. Dias

or ^Irs. Grancourt said anything.

The Defendant at the time the statements were

made was under arrest. Furthermore the statements

of the soldiers were made, not to Mrs. Grancourt, but

to Officer Biermann, who reduced them to writing.

Under those circumstances even silence would not be

incriminating because the circumstances did not nat-

urally and reasonably call for a reply by the De-

fendant.
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The rule of law is well stated in Godwin vs. State,

24 Del. 177, as follows

:

''Under certain circumstances the conduct of

a party is relevant as evidence of the admission
of some fact, so also the failure of a party to

reply to a statement made in his presence is,

under certain circumstances admissible in evi-

dence as tending to show a concession of the truth

of the facts stated and the failure to reply is sig-

nificant in ])ro])ortinn to the extent that a reply

would l)e natural.

" 'Admissions may also be imjdied from the

acquiescence of a i)arty. But acquiescence to have
tlie effect of an admission nmst exhi]>it some a<'t

of the mind and amount to voluntary demeanor
or conduct of the party. And whether it be ac-

quiescence in the conduct or in the language of

others, it nmst ])lainly appear that such conduct
was fully known or such language fully under-
stood by the party, before any inference can be
drawn from liis passiveness or sik^ice. The <'ir-

cumstances, too, nmst be not only such as afford

liim an opportunity to act or to s])eak, but such
also as woidd ])ro])erly and naturally call forsouie

a<'tiou oi- i-cply from men siiiiiliarly situated.'

Taylor on Evidence Sec. 809, citing Greenleaf
on Evidence Sec. 197. But the probative force of
this kind of evidence is not gi'eat and it is re-

ceived with caution." 1 Greenleaf on Evidence,
16th Ed. Sec. 200.

To permit arresting officers to take statements of

third persons in the presence of the arrested person,

and then testify to these statements in court, merely

because the accused was silent, is a violation of the

most fundamental constitutional rights of persons

charged with crime and a gross evasion of the rule of
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evidence forbidding the admission of hearsay evi-

dence. In the case of People vs. Pfanschynidt, 262

111. 450, in discussing this kind of evidence, the Court

said:

"The Bill of Rights provides that no person
shall be compelled in any criminal case to give
evidence against himself. Our criminal code has
provided for three-quarters of a century that the

failure of the accused to testify shall not create

any presumption against him, nor sluill the Court
permit any conunents to be made u})on such
silence. Of what avail are these ])rovisi()ns if

such statements are admitted as those testified

to by the Sheriff, l)e])uty Sheriff and Dotoctivo
Young? If tlie rule of law required liim to talk

regardless of the advice of his attorneys oi' an-
swer C|uesti()ns or statements of tlie nature here
put to him, or else it would be understood that he
was acquiescing by his silence in their truth, then
the provision of our Bill of Rights that in all

criminal ])rosecutions, the accused shall be en-
titled to Counsel is but an empty form.

"These provisions of the Constitution and the
Criminal Code require no construction. Their
meaning is clear. Until changed ))y the people
through Constitutional or Legislative enactment,
they must be enforced in the Courts. The admis-
sion of these statements must he held reversible
error."

FURTHERMORE, THE STATEMENTS MUST
HAVE BEEN ADDRESSED TO THE DE-
FENDANT AND HAVE NATURALLY AND
REASONABLY CALLED FOR A REPLY BY
HER.
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A case very similar to the one at bar, in which this

identical question was considered is Jones vs. State,

2 Ga. App. 433, 58 S. E. 559. In that case, the de-

fendants were charged with Keeping a Disorderly

House and evidence of statements similar to those

received in the case at bar had been received. In its

opinion, reversing the judgment of conviction, the

Court said:

"It was shown by the evidence that the two

Defendants, who were sisters, owning;- and living

at said house, had on one occasion during tlie 15

years of their residence there fled to a neigh))or's

for protection from the disorderly conduct of a

drunken man, wlio in that condition had entered

tlieir house. This witness was allowed to testify

over the objection of Defendant's Counsel, that

this intoxicated man liad made in their ])resence

certain incriminatory statements, which they

did not deny. It was shown that the man was

very di'unk and maudlin and that tlie women were
greatly frightened by his condnct. The maxim
'Qui idcet, conscntirc videtur' as held in Rolfe

vs. Kolfe, 10 Ga. 146, is to be api)lie(l with careful

discriminati(m, 'and admissions inferred from

the verbal statements of others' slioidd always

be received with caution and never ought to be

received at all ' UNLESS THE EVIDENCE IS

OF DIKECT DECLARATIONS OF THAT
KIND, WHICH NxVTURALLY CALL FOR
CONTRADICTION.' WE DO NOT THINK
SUCH TESTIMONY IS ADMISSIBLE UN-
LESS IT AFFIRMATIVELY APPEARS
THAT THE INCRIMINATORY STATE-
:^IENT OR DECLARATION WAS AD-
DRESSED TO THE DEFENDANTS, AND
THAT THEY HEARD AND UNDERSTOOD
SUCH STxVTEMENT, OR WERE PHYSI-
CALLY NEAR ENOUGH TO THE SPEAK-
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ER TO HEAE IT, AND THAT UNDER THE
CIRCUMSTANCES, A DENIAL WAS RE-
QUIRED AND NONE WAS MADE. All
these essential facts were not shown, and in any
event, it would ])e carrying the rule very far to

hold that the silence of a frightened woman to

the maudlin statement of a drunken man, was
an implied admission of the truth of such state-

ment. We think the admission of this verhal
statement incriminating the Defendants and
their failure to contradict it was erronous under
the circumstances of the case."

The further fact that the Defendant was under ar-

rest at the time the soldiers made their statements to

Officer Biermann prevented her silence and the state-

ments themselves from being admissible, because

under such circumstances, she was not called upon to

speak.

People vs. Pfanschmidt, supra;

Merriweather vs. Common wealth, 118 Ky. 870-

82 S. W. 592;

Hanger vs. U. S. 173 Fed. 54.

In the case of Hanger vs. U. S., 173 Fed. 54, the

Court used the following language

:

"The rule of evidence involved in this excep-
tion is ])ased upon the silence of tlie defendant
when his wife made the alleged dechirations to

Washer. Silence of a party in the presence of a
statement made ])y another, may be put in evi-

dence against liim on the ground that from his

silence, his assent to what is said may be in-

ferred. To give such silence, however, effect as

an admission, the party charged with it must
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have been in a position to explain. Before ac-

quiescence in the language, or conduct of others

can be assumed as a concession of the truth of

any particular statement or of the existence of

any particular fact, it must plainly appear that

the language was heard or the conduct under-

stood. 'Wharton's Criminal Evidence, 9th Ed.

Sec. 680. In conunenting on this ])rinciple, ^[r.

Wharton cites the case of Commonwealth vs.

Erailev, 134 Mass. 530, in wliich Judae :Morton,

Chief Justice, says: 'Declarations made in the

presence of a party, to wlii-li lie makes no reply,

are sometimes comjx'ti'Ut, as ('(piivalcnt t<> tacit

admissions by him. This depends on whether he

heard and understood them, whether he is at lil)-

erty to rei)ly, whether he is in custody or under

any restraint or duress, and whether tlie state-

ments are made by such ])ersons and under such

circumstances as iialuially ••all for a re])ly.'

*'The conversation between Defendant's wife

and Washer was calcuhited and. no doulit, did

]u-ejudice the rights of Defendant in the mind of

the juiy and yet it was admitted to go to the jury,

when it was* not clearly sliown that Defendant

heard it. Even if lie liad heard what she said, he

was under arrest and may not have felt that lie

was at liberty to speak."

And in the case at Ijar, the Defendant may not have

heard the statements, she understood ])ut little Eng-

lish; she was under arrest; the statements were not

directed to her and the effect of their admission could

not have been otherwise than most prejudicial of her

rights, in the minds of the jury.

2. The Court also erred in permitting the evidence

referred to in paragraphs (e) and (f ) of Subdivision

II of this Brief, namely of a raid made upon and ar-
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rests made on these premises on March 14th, 1917,

and visits to the premises on July 5th, 1917. The

Act under which Defendant is charged was passed

by Congress on May 18th, 1917, and the Order of the

Secretar}^ of War, fixing the five-mile limit was made
on July 25th, 1917. Hence at the times referred to

in this testimony, it was not contrary to any Federal

Law to keep a house of ill fame within five miles of

a Military cantonment, and the evidence offered was,

therefore, entirely improper and very prejudicial to

the Defendant in the minds of the jury.

3. We also respectfully submit the Act of May
18th, 1917, is contrary to the provisions of Section

VIII of Article I of the Constitution of the United

States in that it is an unlawful attempt by the Fed-

eral Govermnent to exercise police powers within the

States.

We are aware that this Act has been upheld in the

recent case of Pappens vs. U. S., 252 Fed. 55, and also

in Casen vs. U. S., 247 Fed. 362, but we respectfully

submit that the Federal Government is a government

of enumerated powers and nowhere in the Constitu-

tion has there been any grant by the State of the

police power attempted to be exercised under the Act

of May 18th, 1917.

Keller Ys. U. S. 138;

In re Barry, 136 U. S. 597

;

McCulloch vs. Maryland, 4 Wheat. 316;

Cooley's Const. Lim. 574.
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4. We also respectfully submit that Section 13

of the Selective Service Act contains no express pro-

hibition of the Keeping of Houses of 111 Fame, but

only prohibits the receiving of persons for immoral

purposes into buildings used for purposes of lewd-

ness, within such distance as may be designated, and

permitting any such i^erson to remain for inmioral

purposes in any such building. The offense of keep-

ing a house of ill fame was created by the Order of the

Secretary of War made on July 25th, 1917, and we

submit that in attempting to create this crime, he

was exercising a legislative function, that Congress

could not delegate to liim.

Respectfully sulnnitted,

Frank J. Hexxessy,

Sidney P. Robertson,

Attorneys for Plain tiff in Error.
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FOR STATEMENT OF THE CASE SEE OPEN-

ING BRIEF OF PLAINTIFF IN ERROR.

There are only tliice jjoints raised l)y plaintiff in

(M-roi-:

Fi]*st: The <j\-ej-rulini;- oi' llic Dciinirror.

Second: The admissions in evidence of certain

statements made by certain inmates and visitors of

tho hf)nse, and of ])rior arrests.

Tlii rd : The admission of certain evidence ^ven by

John .\. Johnson, as to similar overt acts committed

Jnly 5. 1917.

First: THE DE.MURRER.

It is so obvions that the Indictment is snffic'ent

against a general DE^TURRER that we will not take



up the time of the Court on that point, but refer to

the Act itself and the Order of the Secretarj^ of War,

which are as follows:-

We now refer to the Indictment, pages 2 to 8 of the

Transcript and the general demurrer on page 8 of the

transcript.

Second: THE AD^MISSION IN EVIDENCE
OF 8TATE]\rENTS ^VIADE IN THE PRESENCE
OF THE DEFENDANTS BY INMATES AND
VISITORS OF THE HOUSE.

I. Statements made by third i)aity is admissible

for the ])urpose of showing defendant's attitude.

See. 1870 CaJ. Code of Cinl Proccdutr.

People r.s'. Woodfion, 29 Cal. App. 534-535.

a riffhi /••<?. State, 26 Ca. 493.

State vs. Lndiriel', 61 N. C. 401.

IT. Under authoi'ity of Section ^'.) of the act "to

authorize the President to increase temporarily the

military establishment of the United States," ap-

proved Afay 18, 1917, which section reads:

"Sect. 13. That the Secretary of V^a]' is here-

by authorized, empowered, and directed during
the present war to do everything by him deemed
necessary to suppress and prevent the keeping
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01- seffiiuj up of houses of ill fame, brothels, or

hairdy houses Avitliin sncli distance as he may
deem needful of am^ nrih'fnrjj eamp, station, fort,

post, cantonmeut, trairiiufi or mohilization place,

and any jyerson, corporation, partnership or as-

sociation reeeivinfj or permitting to be received

for immoral purposes any person into any place,

structure, or huihling used for the purpose of

leirduess, assignatiou or prostitution within such

distance of said places as may be designated
or shall permit any such person to remain for

immoral purposes in any such place, structure,

or building aforesaid, oi' who shidl riolate any
luh', order oi- icL^idation issued to caiiy out the

ol)ject and ])nr])ose of this section, shall, unless

otherwise punisha])le under the Articles of War,
be deemed guilty of a misdemeanor and be pun-
ished by a fine of not mo]*e than $1,000 or im-

])ris()nme7it for not moi'c than twelve nionths. or

both."

tlie keepin.i;' or seltin;;' U}) of houses of ill fame,

))rothels, oi- bawdy houses witliin live mih'S of any

military camj), station, fort, post, cantonment, train-

ing oi' mobilization place l>eing used for military pur-

l)os('s by the United States is prohibited.

By Order of the Secretary of War:

TASKER H. BLISS,

Major General, Acting Chief of Staff.

Official

:

H. P. McCain,

The A dintaut Ceneral.
(July 25. 1917.)

People vs. Estrado, 49 Cal. 171.
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RES GESTAE.

Declarations, as a part of the res gestae, are re-

garded as verbal facts indicating a present j^urpose

and intention and therefore aie admitted in proof

like any otlier material fact.

Carr vs. State, 43 Ark. 99.

The statements made in the presence of the defend-

ant by certain soldier visitors, coupled with a state-

ment made by the arresting officers as to where they

found the soldiers and certain prostitutes, what they

were doing ;nul liow tlie women and soldicis met is

clearly a part of the res f/cstdc, and is also admissible

for siicli ])nr]>ose.

In tlie first place, it was necessary that slie be iden-

tified as tlie pei'son running tlic liouse during tlie

period mentioned in the indictment; that she knew

prostitutes were in the house plying their tiade at

that time.

Her acts on the occasion of her arrest and the dis-

coveries made by the arresting officers of prostitutes

in the rooms with soldiers who had met the prosti-

tutes through the defendant, when she took them to a

room where there were three prostitutes and told

them to pick out the girl they wanted. Soldier Louis

Selby picked out Paulet Dupont and took her to a



room. Tlie two of them were found in room 12. See

pages 14-15-24 and 25, Tr. Louis Jones picked out

Alice Newman and took her to a room and she stated

a price of $1.50 for an act of prostitution.

''Res (jcstac (idniis.sibJe flioufjli hearsay."

Wharton Criminal Evidence, Vol. 1. lOth Ed. Page

-190:

''Ues fjesfae, are events speaking for them-

selves, through the instinctive words and acts of

participants, hnt are not the words and acts

of partici])ants when narrating the events,

(p. 492). "^^'hnt is said or done hy participants

undei' the iiniiicdinte s])ni- of a transaction he-

comes thus ])art of the transaction, ])ecause it is

then the transaction that speaks. Tn such case

it is not necessary lo examine as witnesses the

persons who as ])aitiri]»ators in the transactions,

thus instinctively s]>oke or acted. What they did

or said is res f/csfac: it is ]:)art (»f the transaction

itself." (]). 501). *'As long as the transaction

contiiiues, so long do acts and deeds emanating
from it hecome ])art of it. So that in desci ihing

it in a Court of Justice they can he detailed.

The distinguishing question is. Is the evidence

offered that of the events speaking through the

participants? If so, what was thus said fand
done) can h(^ introduced without calling those

who said it. Ts the evidence offered that of oh-

servers speaking ahout the event? Tf so, such

observers must be called to testifv."



On page 10 of ])iief of plaintiff in error, she oom-

] (lains the Couit erred in admitting the testimony of

one Jolm A. Johnson.

This evidence was not objected to at the time of the

trial, p. 42 and 43, Tran. (Erroneonsly referred to

as p. 34-35, Tr. in ])laintiff's brief).

Fn.rtlier, it was admissible for tlie ]jnipose of show-

ing the repntation of tlie lionse.

State vs. Tnnrihs, 76 Towa 741.

Stntr vs. Bonrdwau. (\\ ]\re. 523.

State vs. Gariufi, 75 ^Fe. 591.

"Evidence of repntation ns to the character
of the honse is admissible for the prosecntion
n])on the trial of an indictment for keeping a
honse of ill fame, and proof of particnlar acts of
lewdness in the honse is not absolntely neces^arv
to establish uniilt."

Beftfi r.v^. State, 93 Tnd. 375.

State rs-. Tl>.s•.^ 46 La. 1009 (15 So. 41ft).

Tt is })roper to show character and repn.tation of

inmate-s of freqnenters to prove bawdy honses:

Toney ?•.<?. State, 60 Ala. 97.

Kinq vs. State, 17 Fla. 183.

McCain vs. State, 57 Ga. 390.
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Betts r.9. State, 93 Ind. 375.

Peoplf vfi. Bnclianan, 1 Idaho 681.

People }'s. Rnssell, 110 MiHi. 46.

People r.9. Pasqnale, 206 N. Y. 598.

Case cited on

p. 13 Plaintiff's Brief

Vohhrin I's. State, I can see nothing in point.

Neither is

People r.s-. Pfausehiiiidt, 262 111. 450.

(104 N. E. 804) in point.

This is a homieide case, where the defendant was

asked eertiiin qnestions and he said that he refnsed to

talk under advice of cnnnscl. Bnt he wonld talk to

his nncl(\ Thnt no adnns=^io]is were niad<' of his gnilt

to his n.nrl(\ Thci-e is not a siniilc ]^ara,Li'raph in the

wh(ile d(>ci'<ion, co^•elin^• some eitrhtecn ov twenty

l\ip;(>y, tjipf tliro-ws; l\^^y lin-ht on the case at hni*.

The case of Jr*;/c.s' rs. Sf(iU\ 2 Ga. App. 433,

(58 So. E. 559),

The defendants were convicted on no evidence what-

ever, othei' than a hearsay statement made hy a

d] niiken man, not in connection with any transaction

whatever of an immoral act, and is not in point.

There is no evidence to snpport the contention of
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Plaintiff in Error, that she was under arrest at the

time these statements were made as is stated on page

:i6of her Brief.

In r. S. vs. Sally McDowell, 4 Cranch, 423, the

Court said:

''Upon an indictment for keeping a house of
ill fame, evidence may ])e given of the ill fame
of its inhabitants."

Also that

:

Conduct and conversation of inmates and fi-equent-

ers admissible Avhile in and ai'ound the liouse and

sometimes may l)e shown when nwny from the liouse.

State vs. Boanhna)}, CA M. .523,

"What was said in the liouse in the presence of the

mistress was properly admissible.

State vs. (uirinfj, 75 Me. 591,

also in same case it was held that evidence of con-

liacting disease there was admissible.

T\ S. vs. Joutnta Stevens, 4 Cranch 341,

Upon a count for keeping a disorderly house, charg-

ing that the defendant suffered i^ersons of ill fame

to come together, etc. Evidence may be given of the

general reputation of such persons, and same evi-

dence is admissible for keeping bawdy house.



''On the trial of an indictment for keeping a
house is admissible."
acter for chastit}^ of women frequenting the
house is admissible."

Common n'caJth vr. Garnet, 1 Allen 7.

CJemcntinc vs. State, 14 .Mo. 112.

State vs. McLawee, Dudley, 8. C. 346.

We submit that under the law and the foregoing

decisions all the evidence introduced was properly

achnitted and the verdict and judgment should not

be disturbed.

Respectfully submitted,

JOHX \V. PRESTOX.
Special Assistant to the Attorney

General for War Work,

ANNETTE A. ADAMS.
United States Attorney,

JAMES E. COLSTON.
Special Assistant to the

United States Attorney.

Attorneys for Defendant in Error. .












